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Statement of the Proceedi ngs

These consol i dated proceedi ngs concern five Notices of
Contest filed by the West El k Coal Conpany, Inc., challenging the
validity of five section 104(a) "non-S & S" citations issued
pursuant to the Federal M ne Safety and Health Act of 1977, and
civil penalty proposals filed by MSHA seeking civil penalty
assessnents for the citations.

The cases were heard by Commi ssion Judge John A. Carl son
and the parties filed posthearing briefs. However, due to the
untinmely death of Judge Carlson, the cases were reassigned to ne,
and the parties agreed to nmy adjudication of the cases on the
basis of the record nmade before Judge Carl son without any
addi ti onal hearings. | have considered all of the argunents mnade
by the parties in their respective briefs in the adjudication of
t hese proceedi ngs.

| ssues
The issues presented in these proceedings are as foll ows:

1. Wiether the respondent violated the cited mandatory
safety standard, and if so, the appropriate civil
penalties to be assessed for those viol ati ons based on
the criteria found in section 110(i) of the Act.

2. Whether the inspector who issued the citations
foll owed the appropriate test procedures in support of
the all eged violations, and whether or not those
procedures were proper and valid.

3. Additional issues raised by the parties are
identified and di sposed of in the course of these
deci si ons.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).

3. Mandatory safety and health standard 30 C. F. R [75. 316.
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4. Commission Rules, 20 C F.R [J2700.1 et seq.

Di scussi on

These cases arise out of five citations issued by MSHA
I nspect or Matthew Bi ondich in connection with his permssibility
i nspection of the | ow water shutdown systens on five diese
operated shuttle cars used underground in West Elk's M. Q@Gunni son
No. 1 Mne. The citations were issued between Cctober 23 and 30,
1985, and each allege a violation of the approved m ne
ventil ation system and nmet hane and dust-control plan requirenents
found in 30 CF.R 075.316. Each citation alleges that a
violation of the ventilation plan occurred in that the cited
equi prent was not in conpliance with the "manufacturer's
operating specifications and mai ntenance manual in the care of
use of diesel equipnment * * * in that the | ow water shutdown
* * * would not shut the engine off when the water was
conpl etely drained fromthe scrubber."”

During the course of a regular inspection of the mne
I nspector Biondich tested 12 di esel shuttle cars to determ ne
their conpliance with the applicable perm ssibility standards.
The ramcars are used to carry coal fromthe mne face area to a
dunp point. Since the cars work in the face area and passed the
| ast open crosscut, they are required to be in conpliance with
the permssibility standards. These standards require that the
hot exhaust fromthe car diesel engines be routed through a
devi ce known as a scrubber. The purpose of the scrubber is to
cool the exhaust with water so that exhaust and any expelled
carbon particles will not act as a source of dust or methane
ignition. The water used in the systemis contained in the
scrubber tank, and the scrubber operates by routing the exhaust
t hrough a perforated pipe which is under water. As water is
depl eted fromthe scrubber tank, a float val ve assenbly attached
to the side of the scrubber tank senses any depletion of water
and allows water to enter the scrubber tank from another 90
gallon tank called variously the nakeup, reserve, or supply tank
The scrubber is equipped with a device known as the | owl evel
wat er shutoff device, and the purpose of that device is to shut
off the car engine in the event the scrubber tank no | onger has
water in it to cool the exhaust. On 5 out of the 12 cars
i nspected by the inspector, the | owlevel water shutoff device,
when tested, did not act to shut down the car engines, and they
were cited. The citations in issue are as foll ows:

Citation No. 2336427 was issued at 9:40 a.m, on CQctober 23,
1985, and it cites a violation of mandatory
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safety standard 30 C F. R [75.316. The cited condition or
practice is as foll ows:

The approved ventilation plan was not being conplied
wi th according to manufacturer's operating
speci fications and nmai nt enance nmanual in the care and
use of diesel equipnment in 1 South panel working
section (005-C) in that the | ow water shut down on the
R6 Jeffrey Rantar serial No. 38272 would not shut the
engi ne off when the water was conpletely drained from
t he scrubber.

The viol ati on was abated at 12:40 p.m, the sane day by
installing a new float val ve assenbly.

The condition or practice cited in the four remaining
citations are identical to Gtation No. 2336427, and sinply cite
four additional ramcars. They are as foll ows:

Citation No. 2336428 was issued on Cctober 23, 1985, at
10: 50 a.m for a violation on Jeffrey Ram Car No. R 11. The
citation was abated at 11:30 on that same day by repairing the
needl e val ve on the float val ve assenbly.

Citation No. 2336430 was issued on Cctober 24, 1985, at 9:30
am for a violation on ramcar No. R 12. The viol ati on was
abated at 10:40 on that same day by installing a new air fl oat
val ve on the fl oat conpartnent.

Citation No. 2833301 was issued on Cctober 30, 1985, at 9:00
am for a violation on ramcar No. R 4. The viol ati on was abat ed
at 10:25 on that same day by clearing rust flakes out of the
float tank conpartnent.

Citation No. 2833302 was issued on Cctober 30, 1985, at
11: 00 a.m on ramcar No. R 5. The violation was abated at 1:30
on that same day. The abatenent noted that the | ow water
shut - down device on the ramcar was restored to operating
condition in that the engine would shut off before the water was
drai ned fromthe scrubber

MSHA' s Testi nony and Evi dence

MSHA | nspector Matthew Biondich testified as to his m ning
experience and training, including training with respect to
di esel equi pnent pernmissibility inspections. He confirnmed that he
conducted the inspections in question beginning on Cctober 23,
1985, and that he inspected the diesel operated
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ramcars for permssibility conpliance. He identified exhibit S-1
as a copy of the pertinent portion of the mne ventilation plan
as it pertains to diesels. He confirmed that paragraph #2, pg.

28, of that plan applies to the cited ramcars, and that the cars
were not being operated and maintained in accordance with the

ref erenced manufacturer's manual specifications (Tr. 6-11).

I nspect or Biondich stated that he inspected ramcar #R-6 on
Cct ober 23, 1985, for permissibility, and confirned that it
operated fromthe face areas to the dunping point past the |ast
open crosscut. He stated that he has conducted over 100
perm ssibility inspections since 1977, and he described the
procedures he follows in conducting these inspections. Wth
respect to any required permssibility tests, such as diese
fuel, air, and water shut down systenms, he confirmed that these
tests are conducted by conpany personnel and that he sinply acts
as an observer. Equi pnment subject to the permssibility standards
nmust be inspected weekly by the operator (Tr. 13-17).

Wth regard to the | ow water shut down systens test on the
ramcars, M. Biondich stated that he requested the personne
conducting the test to shut the main water supply off to save
time, and he believed the operator's personnel were famliar with
the required test (Tr. 18).

M. Biondich explained that the purpose of the car scrubber
is to cool the exhaust of the diesel car engine so as to prevent
fire and expl osi on hazards caused by the heat generated by the
exhaust system The scrubber serves to cool the exhaust heat and
fl anes generated by the car engine, and it does this by using
water fromthe machi ne water supply. If there is no water in the
scrubber, the machine will "kick out hot carbon and heat" into
the m ne atnosphere, and this would create a fire and expl osi on
hazard. The tests were conducted to ascertain whether or not the
| ow wat er shutoff device on the cars were working properly so as
to shut down the engine in the event the available water fromthe
scrubber water supply reached a certain level (Tr. 18-21).

M. Biondich identified exhibit S2 as a schematic draw ng
of a scrubber and makeup tank and float valve illustrative of the
ki nd used on ramcar No. 6, and he expl ai ned how the | ow water
shutof f device operates and howit is tested (Tr. 21-23). He
explained that in the event the water in the scrubber falls bel ow
a certain level, the engine cutoff float valve operates to add
water to the scrubber froma water makeup tank. In the event
there is insufficient water in the nmakeup tank
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or if the water falls below 5 or 6 inches in the scrubber and is
not replaced, the valve is supposed to shut the car engi ne down
(Tr. 24).

M. Biondich confirmed that conpany personnel tested the
engi ne cutoff valve on the No. 6 car and that he observed the
test. The main water supply fromthe reservoir was shut down so
that the water |evel in the scrubber could be checked wi thout
using all of the water in the makeup tank. In addition to a
needl e val ve used to shut off the makeup tank water supply, sone
of the cars were equipped with a regular water shutoff valve
bet ween the scrubber and makeup tank. Once the scrubber tank
wat er supply was cut off, a plug on top of the scrubber was
opened, and the individuals conducting the tests expl ai ned that
this was done to prevent air locks in the scrubber tank. After
all of the water drained fromthe scrubber and stopped running
out of the scrubber tank, the engine kept running and the val ve
woul d not shut down the engine. Had the engi ne scrubber cutoff
float val ve been operating properly, the engine should have shut
off. Since it did not, he concluded that the car was not being
mai nt ai ned properly (Tr. 24-28).

M. Biondich stated that the citation for the No. R 6 car
was abated at 12:40 p.m, 3 hours after the machi ne was tested,
and he confirmed that he was present "a majority of the tine"
during the abatenent. Abatenent was achi eved by installing
anot her float val ve assenbly, and a second test was conducted
using the sanme procedure as previously described. Before the
wat er stopped draining out of the scrubber tank, the car engine
shut down, and this indicated to himthat the shutoff valve was
operating properly. The same test was used both during his
initial inspection and the abatement of the violation (Tr.
29-31).

M. Biondich confirned that after the No. R 6 car was
tested, the sane conpany nmechanic tested the No. R-11 car, and
the | ow water shutoff valve was tested in the same manner as the
No. R-6 car was tested. He again asked the mechanic to shut down
the main water supply to save tine in draining the scrubber tank
and to prevent water fromthe 60-gallon tank spilling on the
roadways. After the scrubber tank was conpletely drained, the
engine continued to run with no water in the tank. The condition
was abated within 40 m nutes by cleaning and repairing the needle
val ve on the scrubber float valve assenbly. After this was done,
the car was tested again using the sane test, and the engi ne shut
off. This led himto conclude that the needl e val ve had been
defective, and the nmechanic told himthat this was the case (Tr
32-35).
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M. Biondich stated that after the tests were conpl eted he spoke
with the Jeffrey Manufacturer's representative, a M. Mirphy, and
advised himthat the cited conditions had been corrected. M.
Bi ondi ch stated that he explained the test procedures which were
used to M. Mirphy, and M. Mrphy did not criticize the test
procedures (Tr. 38).

M. Biondich stated that he returned to the m ne on Cctober
24, 1985, and observed the test conducted on the No. R-12 ram car
| ow wat er shutoff device. The test was conducted in the sane
manner as on the previous day, and the engi ne would not shut off
when the scrubber was conpletely drained. The citation was abated
within 40 minutes by installing a new fl oat valve on the fl oat
conpartnment. The abatenent work was conducted by the Jeffrey
representative, M. Mrphy, and M. Biondich observed him After
installing the new fl oat valve, M. Mrphy tested the nachine.
M. Mirphy's test differed fromthe other tests conducted by the
conpany mechanic in that he drained the scrubber tank by neans of
a 2-inch drain plug on the side of the rear of the scrubber
rather than taking off the water supply hose for the float valve
assenbly. M. Biondich stated that he advised M. Mirphy that the
wat er hose had been renoved when the previous tests were
conducted, and that M. Mirphy replied "you don't need to do it"
(Tr. 42).

M. Biondich confirned that the mechanics who tested the
other cars the day before drained the scrubber tank by nmeans of a
front valve which drained all of the water out, while M. Mirphy
drai ned the tank by neans of the other valve which left 5to 6
i nches of water in the scrubber. The first time M. Mirphy tested
it wwth 5 to 6 inches of water left in the tank, the engi ne would
still not shut down (Tr. 43). In M. Biondich's view, M.

Mur phy's use of a different drain valve, and his | eaving the
float val ue assenbly hose intact, did not significantly effect
the results of the prior tests conducted by the conpany nechanic
(Tr. 44-46). After M. Mirphy corrected the problem he tested
the car twice, and it worked properly. M. Biondich then
termnated the citation (Tr. 47).

M. Biondich confirmed that he again returned to the mne on
Cct ober 30, 1985, and observed a conpany nechanic test the No.
R-4 ram car scrubber water shut down device. M. Mirphy ordered
the testing of that car, and the mechanic foll owed the sane
procedures used on the other cars, except that he did not
di sconnect the water supply hose fromthe main reservoir tank. In
order to achieve uniformty in the
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test procedures, M. Biondich stated that he advised the mechanic
that the other mechanics who tested the previously cited cars had
di sconnected the hose in question, but after the nechani c advi sed
himthat this was not necessary, M. Biondich allowed himto
leave it intact. However, in each instance during all of the
testing on all of the cars, the main water valve between the
scrubber tank and the main water reservoir was shut off (Tr. 49).

M. Biondich stated that when the No. R-4 car was tested by
the mechanic, the majority of the water had been drai ned, and
when it trickled out, the engine ran for 15 m nutes and did not
shut down. M. Biondich concluded that the | ow water shutoff
device was not functioning properly and he issued the citation
The violation was abated within an hour and a half (Tr. 50). The
mechani ¢ di sconnected the float tank conpartnent fromthe side
and the scrubber and renmpved the water supply hose. M. Biondich
observed that the hose was filled with "hard water"” or "rust
flakes,” and that the scrubber tank contained these flakes. M.
Bi ondi ch hel ped to clean out the tank and the mechanic installed
anot her hose. After this was done, the | ow water shutoff device
was again tested, and it operated properly. Before the water was
conpletely drained fromthe scrubber, the engi ne woul d shut down
(Tr. 52-53).

M. Biondich confirmed that he next inspected the No. 5 ram
car on Cctober 30, and observed the test conducted on that car by
conpany personnel. The test procedure for the No. R4 car was
again repeated for the No. 5 car, and when tested, the engine
woul d not shut down when the water was drained fromthe scrubber
tank. M. Biondich issued the citation, and returned the next day
to abate it. M. Biondich confirned that he was not present
during the abatenent, and did not know what was done to correct
the condition. However, the No. 5 car was again tested using both
test procedures, i.e., leaving the float tank hose on, and taking
it off, and when tested both ways, the | ow water shutoff valve
device was operable, and it shut down the machine. M. Biondich
then abated the citation (Tr. 54-55).

M. Biondich confirmed that he conducted permissibility
i nspections on all 12 of the ramcars used in the mne, and
observed conpany personnel test the emergency air shut off, the
fuel shutoff, and the [ow water shutoff on each car. The five
cited cars failed to neet the | ow water shutoff permissibility
requi renents (Tr. 58).
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On cross-exam nation, M. Biondich confirmed that each of the
citations were issued because of the operator's failure to
maintain the ramcar | ow water shut down devices in accordance
wi th the manufacturer's operating specifications and mai ntenance
manual as required by the mne ventilation plan (Tr. 64-65). He
confirmed that while the plan requires the nmanuals to be
avai l abl e for inspection, he did not request a copy of the manua
test procedures. He also confirmed that he cane into possession
of the manual test procedures for the first tine in Decenber
after the citations were issued when he attended a training
sessi on conducted by MSHA diesel specialist Jerry Lenmon (Tr. 65).
M. Biondich denied that conpany supervisors George More, Gyl on
McDani el , and Dewey Wl ker, who acconpani ed hi mduring his
i nspections, advised himthat they did not know how to test the
ram cars, and that he (Biondich) stated to them "Don't worry
about it. I'll tell you howto do it" (Tr. 66-67).

M. Biondich confirmed that diesel equipnment used in
underground mnes is a relatively new phenonenon, and that he has
recei ved training on the checking of diesel equipnent fromM.
Lenon (Tr. 68). M. Biondich identified exhibit O2 as a copy of
the Jeffrey Manufacturer's Perm ssibility Checklist for the ram
cars in question, and confirned that the instructions are the
same ones given to himin Decenber after the citations were
i ssued. He also confirmed that page four, entitled "Low Scrubber
Wat er Shut Down" are the proper manufacturer's nanual testing
procedures for the testing of the cited ramcar (Tr. 68-69).

M. Biondich confirmed that the manual test procedures set
out in exhibit 02, were not foll owed when the cited ramcars
were tested (Tr. 69). He identified exhibit O3, as a photograph
of the ram car scrubber tank in question, and he | ocated the
drain valve with a handle used to drain the water out of the cars
at the tine the tests were conducted in the [ ower right-hand
corner of the scrubber (circled on the exhibit). He identified
the drain valve used by M. Mirphy during his tests as the gray
cylinder with a hole in it on the side of the scrubber tank in
the left of the photograph. Wien asked whether the "bl ack
cylinder"” shown in the photograph is the scrubber |ower |evel
tank, M. Biondich replied "I's say no." Wen asked what it was,
he replied "I don't know' (Tr. 72). He confirmed that nost of his
perm ssibility inspections were electrical inspections, and that
his experience with diesel inspections consists of approximtely
12 regul ar mne inspections (Tr. 73).
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M. Biondich confirmed that during all of the tests, he
i nstructed the conpany testing personnel to shut off the valve
bet ween the water supply tank and the scrubber tank. He conceded
that this shut-off procedure is not specified in the Jeffrey
testing manual, and adnmitted that the Jeffrey procedures were not
followed in this regard (Tr. 73). He explained that all he
checked was the | ow water shut down, and his instructions to shut
down the val ve between the water supply and scrubber tank were
given "so we wouldn't be there a long tinme and al so water running
down t hrough your entry where you have 60 gallons runni ng down"
(Tr. 74).

M. Biondich conceded that the test procedure in paragraph
2(b) concerning the disconnection of "the air supply line at the
upper tank val ve" was not perfornmed or followed in any of the
tests he observed. Wth regard to the test procedures found in
par agraph 2(a), he stated that it was perforned on sone of the
cars which were equi pped with valves to relieve the main water
tank pressure, but not on others because they were not equipped
with such a valve. These cars had anot her pressure valve
installed in the line, and in such cases MSHA's procedures do not
require that the main water tank be conpletely drai ned, and he
sinmply had the valve shut off. He conceded that this NMSHA
procedure is not part of Jeffrey's procedures which are in fact
approved by MSHA as the procedures for testing the cars (Tr. 75).

M. Biondich identified the rear of "the |ower |evel tank"
referred to in test procedure 2(c) as the "white painted plug" on
phot ograph O-3. He was not sure of the location of the 6 or 7
inch drain valves, and he confirned that he never neasured the
| ower water level with a tape during any of the tests because al
of the water had been drained fromthe tank (Tr. 76-79). He
conceded that in the event the cars are tested on uneven |evels
and the drain pipes are above the bottom of the tank, water could
be trapped in the scrubber tank and upper float tank (Tr. 80).

M. Biondich confirmed that the Jeffrey ram car scrubber is
equi pped with a backup secondary heat sensor in the exhaust
system and in the event scrubber gases are not cool ed because of
a lack of water, the heat sensor will shut down the machine (Tr.
80-81).

Wth regard to the new float val ve assenbly installed to
abate the citation for ramcar No. R 6, M. Biondich denied that
he was ever told that the float val ve assenbly renoved fromthe
machi ne was not defective. Wth regard to ram car
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No. R-11, he conceded that the nachine was checked in different

pl aces through "trial and error,"” and that equi pmrent changes were
being made to try to determine the trouble. M. Biondich admtted
that he net with conpany mai ntenance nanager Richard Skvarch on
Cctober 31, after the citations were issued and that they

di scussed how the | ow water devices worked. He denied that M.
Skvarch expl ai ned the proper test procedures to himor that he
poi nted out that draining the tank through the main drain valve
was i nproper (Tr. 85). M. Biondich admtted that M. Skvarch
informed himthat the | ow water shut off device on the No. R 12
car had been checked by the Jeffrey procedures several tines
during the maintenance shift before his arrival and that it was
functioning properly (Tr. 86).

M. Biondich confirned that on Decenber 12, 1985, MSHA
requested pernission fromthe conpany to conduct a school on | ow
wat er shut down devices and other pernmissibility checks on the
di esel cars at the mne. M. Biondich stated that the school was
i ntended for the benefit of three newer MSHA inspectors, but that
he was present. He further confirnmed that M. Lenon conducted the
cl asses of instruction and that copies of the Jeffrey procedures
were passed out to the inspectors, and that M. Lenon "wal ked
them t hrough"” the permissibility testing procedures (Tr. 90-91).
M. Biondi ch conceded that the tests conducted on the cited ram
cars did not follow the Jeffrey manual procedure, but he stil
believed that the tests were valid (Tr. 91). He deni ed hearing
any statenents by M. Lenon during the instruction classes that
"if you don't follow these instructions * * * (Jeffrey Manual)
you know what West Elk will do and | don't blanme them" He al so
deni ed hearing M. Lenon state "if you don't follow those
instructions, you don't have a leg to stand on" (Tr. 91-92).

M. Biondich identified exhibit O 4, as procedures for
testing Jeffrey machi nes which are the "sane type" as the one he
cited but for different nodels. He described these procedures as
a "general outline,” and while he had themin his briefcase, he
did not refer to themwhen he inspected the cited cars "because
I"d done it before.” He confirmed that he did not use these
procedures when the cited cars were tested, and that they were
not used by the conpany personnel performng the tests. H s only
participation in the actual testing was limted to instructing
conpany personnel to shut off the water valve fromthe main tank
(Tr. 101-105).

In response to further questions, M. Biondich confirned
that the tests conducted on the ramcars which were in conpliance
and not cited were the sane tests conducted on the
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cited cars, except for the fact that some of the mechanics

di sconnected the shut off valve, and others did not (Tr.

107-109). He described the location of the float val ve device

whi ch shuts the car engi ne down when the water |evel gets too |ow
as the "smaller white box" attached to the "bigger white box"
identified as the scrubber in photographic exhibit O3 (Tr. 108).

Jerry Lenon, MSHA Diesel Specialist Coordinator, testified
as to his mning experience and duties, and he confirned that he
has served as an inspector conducting inspections on diesel
equi prent. He has a coll ege BS degree in autonotive and diese
engi neering, and his duties include the training of inspectors in
the i nspection of diesel equipnment, and the testing approval of
di esel equi pnent field changes and nodifications. He has al so
served on MSHA conmittees concerned with the regul ati ons and
gui del i nes for diesel equipnment used in underground m nes. He
deni ed maki ng the statements attributed to himby the operator's
counsel during a diesel training session he conducted at the m ne
with respect to what woul d happen in the event MSHA inspectors
did follow the Jeffrey testing manual guidelines (Tr. 110-113).

M. Lenon stated that he is famliar with the cited ramcars
in question, and he identified the black hose shown in
phot ographic exhibit O3 as the hose which connects to the
scrubber makeup tank. As water is used up through evaporation of
t he exhaust, water in the scrubber is made up by nmeans of this
hose fromthe makeup tank. He confirned that several mechanics
di sconnected that hose during some of the car tests, and in his
opi nion this was not necessary. He explained that while
di sconnecting the hose would elimnate any air locks in the float
tank, water may still be present in the float tank and the engi ne
will still run and be nonperm ssible. The di sconnecti on of the
hose will drain the water out of the float system and deactivate
it and shut the machine down. In his opinion, the hose shoul d not
be di sconnected, and he has reviewed no literature indicating
that this hose should be disconnected (Tr. 114-116).

M. Lenon expl ained his reasons why the hose in question
shoul d not be di sconnected. He indicated that should a
mal function occur in the scrubber, the hose would not be
di sconnected. The renoval of the hose woul d overcone any design
probl em and woul d all ow the scrubber to function under test
conditions but not under actual mne operating conditions. He
stated further that the true test would be to drain all of the
water fromthe scrubber at the | owest point, and once drained, if
t he system does not shut down the engine, it would
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i ndicate that the shut-device is inoperable. The quickest way to
i sol ate the makeup tank is by opening or closing the air pressure
val ve, thereby forcing all of the water into the scrubber

M. Lenon confirmed that the test nethod used by the
i nspector to isolate the main water hol ding tank was proper and
speeds up the test process. If the tank were not isolated in the
manner instructed by the inspector, it may take 2 hours to drain
all of the water out of the system The whol e purpose of the test
is to renove all of the water fromthe scrubber to see whether it
shuts off the machine, and sinply turning off the water fromthe
makeup tank will not effect the test of the | ow water shutoff
device to determ ne whether it shuts down the nmachine (Tr.
119-120).

M. Lenon confirmed that he is famliar with the Jeffrey
test procedure outlined in exhibit O 2, and he confirned that he
has not seen it as part of any maintenance manuals. He stated
that it was sent out by separate letter by Jeffrey to mne
operators using their equipnent (Tr. 121).

M. Lenon confirmed that the inspector did not foll ow
procedure 2(b), when the tests were conducted on the cited cars.
He expl ained that the procedure in question is directed to
mechani cs for troubl eshooting possible defective scrubber water
float valves. Once that check is conpleted, if the makeup tank
has been isol ated pursuant to procedure 2(a), the next step would
be to go to procedure 2(c). Even if step 2(b) is skipped, as |ong
as all of the water is drained fromthe scrubber and the makeup
tank is isolated, if the engine did not shut down, this would
indicate a faulty systemand a violation. The basic point of the
test is to determ ne whether or not the scrubber will shut down
when it reaches a water level below 7 inches (Tr. 122-123).

M. Lenon stated that the principal goal of the test is to
det erm ne whether the shutoff systemworks, and this is achieved
by draining all of the water out of the scrubber and foll ow ng
test procedure 2(a) and 2(c). In his opinion, the inspector
conplied with these test procedures when the cited nachi nes were
tested (Tr. 123).

M. Lenon identified exhibit S 9 as an MSHA di ese
"permssibility checklist"” used to train MSHA inspectors. He
i ndicated that this checklist was adopted by MSHA after its
subm ssion by Jeffrey, and it is used by MSHA inspectors in the
field to check out the Jeffrey equipment. He confirned that the
checklist deals with "the sane type of scrubber" at
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i ssue in these proceedings, and while there are two Jeffrey
scrubber nodels, "Jeffrey equipnment is basically the sane"

al t hough one nodel uses an air system while another nodel uses
air and oil (Tr. 125). M. Lenon confirmed that the checkli st
(exhibit S-9) applies to a nodel 4110 scrubber, and stated "I'm
al nost positive it's the sane scrubber” as those involved in the
cited cars which are in issue in this case. However, upon further
exam nati on of photographic exhibit O3, he stated "this picture
of the scrubber . . . does not [ook the sane. It |ooks to ne
there's been sonme nodifications nade on this" (Tr. 126).

M. Lenon explained the simlarities and dissimlarities
bet ween t he scrubber nodel shown in the photograph (Mdel 4114),
and the checklist nodel referred to in exhibit S-9. He clained
i gnorance of any nodifications shown in the photograph, and
specul ated that they may not have been made by the Jeffrey
Company (Tr. 128). M. Lenon confirned that he was famliar with
all ramcars manufactured by Jeffrey, including the scrubber
systens on all of its nodels, but denied that he had ever
previously seen a system as shown in the photograph as a system
manuf actured by the Jeffrey Conpany (Tr. 128). He confirnmed that
any di esel ram cars manufactured by Jeffrey nmust be certified and
approved by MSHA, and that the cars manufactured by Jeffrey have
been approved by MSHA. Once this is done, any changes or
nodi fications nust have MSHA' s approval (Tr. 129). He would
generally be involved in any such approval process, and only in a
"renote instance" such as his being on | eave, would he not be
i nfornmed of any scrubber changes or nodifications (Tr. 129-130).

West El k's counsel asserted that there is no evidence in
this case that the scrubber depicted in the photograph in
guestion was used on any of the cited ramcars in question. In
response to a question fromthe bench as to whether or not the
scrubbers on the cited ramcars differ in some significant way
fromthe scrubber shown in the photograph, counsel responded as
follows (Tr. 131):

MR LINN. I'mnot altogether certain, frankly, Your
Honor. | think some do differ and sone may be the sane.
This is a new issue as far as |I'mconcerned. My
understanding is that these nodifications are Jeffrey
nodi fications. They have been approved by MSHA and
we'l'l have testinony to that effect. The point I'm
getting at is that what is depicted in O3 is not a
unit that is on any of the ramcars at issue.
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MSHA' s counsel confirmed that the question of whether any
scrubber nodifications or changes constitute separate violations
of MSHA's standards is not an issue in these proceedings (Tr.
131).

M. Lenon stated further that while he could not determ ne
t he nodel nunber of the scrubber depicted in photographic exhibit
O 3 fromthe photograph, he believed that the Jeffrey checkli st,
exhibit SS9, would nonetheless apply and that the nodel nunber
makes no real difference since all scrubbers are basically
constructed the same way (Tr. 132-133). He confirned that the
Jeffrey permssibility checklist procedures identified as
"Exhaust System Low Water shutdown test” on the back of the
fourth page of exhibit S 9, as used in MSHA's Trai ni ng School
coincide with the test nmethods used by Inspector Biondich in
support of the citations issued in these proceedings, and
basically contain procedures 2(a) and 2(c) of the Jeffrey
procedures outlined in exhibit G2 as followed by the inspector
He confirmed that the exhibit S-9 procedures do not include a
procedure for testing the water supply line as stated in test
procedure 2(b), exhibit O 2, and stated that step 2(b) is "just
an additional test" to help a nechanic isolate any scrubber
problem "fromthat valve on around to the block to the fue
shutoff and the air valve" (Tr. 135). M. Lenon concl uded that
the test procedures found in exhibit S-9 reflects that the
i nspector conducted the proper test (Tr. 135).

On cross-exam nation, M. Lenon confirned that he conducted
a school at the mine in Decenber, 1985, for the purpose of
instructing MSHA inspector's as to how to go about checking the
permssibility of diesel ramcars, and that the instructions
i ncl uded the procedures outlined in exhibit G2, as well as S-9,
because "they coincide with each other” (Tr. 136). He confirned
that m ne personnel were present at the school, but he could not
recall telling M. Skvarch that unless the proper MSHA approved
test procedures were used in issuing the citations they would be
invalid (Tr. 138).

M. Lenon reiterated that the Jeffrey test procedure
checklist, exhibit O2, are not part of any maintenance manual s
kept at the West Elk M ne or any other nmine he has visited. He
was never told that the procedures are fromthe manual and he
assuned they are fromJeffrey because they are on Jeffrey's
| etterhead. He confirmed that the checklist is very thorough, and
nmore so than the exhibit S-9 checklist (Tr. 140). M. Lenon
stated that checklists O 2 and S-9 do not indicate whether they
have MSHA' s approval . However, checklist S-9 will be included
with all new Jeffrey equi pnent
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mai nt enance manual s for use by mine nechanics in naking their
equi prent i nspections (Tr. 140).

M. Lenon expl ained test procedures O 2, and he stated that
the test is designed to drain the scrubber rather than the whole
wat er supply tank, and the makeup tank has to be isolated (Tr.
144). Referring to photographic exhibit O3, he stated that if he
were to conduct the test, he would drain the water fromthe
scrubber tank drain valve which is circled in the photograph
rather than fromthe grey cylinder marked "LL," or |ower |evel
tank. In his opinion, the grey cylinder is the water control
val ve cylinder and not the |ower level tank (Tr. 144). If water
is drained fromthat cylinder and there is an air lock in the
float, even though the water is drained fromthe scrubber, water

may still be in the float and the systemw |l still run and be
nonperm ssible (Tr. 145). \Wen asked to again identify the | ower
| evel tank, M. Lenon stated "I'mnot positive because they're

not that clear on their instructions (Tr. 145).

M. Lenon stated that the "l ower |evel drain valve" does not
appear on ot her specification drawi ngs, and he confirned that
there are two different scrubber systems for the nodel 4114
scrubber, and different tank sizes. He also confirned that
I nspect or Bi ondi ch never checked the scrubber water |evel in any
of the tests performed on the ramcars in question (Tr. 146). He
stated that the water level should be tested with the nmachine on
| evel ground because water could be trapped in either the upper
float tank or the [ower |evel tank, and that the hose between the
scrubber tank and the main water supply tank should not be
di sconnected (Tr. 147). He confirmed that closing the shutoff
val ve between the scrubber tank and the main water supply tank
as instructed by Inspector Biondich, could cause an air |lock (Tr.
148).

In response to further questions concerning the testing
procedures, M. Lenon stated as follows (Tr. 149-150):

Q Al right. If you accept that prem se and take a
shortcut, do a short version of G2, and you find the
system doesn't work properly, don't you think it's
prudent, that is if you do what the inspector did and
just drain out the main drain valve and it doesn't shut
of f, wouldn't you say or wouldn't you agree that it
woul d be nore prudent to go back, fill up the system
run through a detailed test procedure in order to
determ ne whether, in fact, it was a failure on the one
hand of the system or
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whet her, for exanple, the scrubber m ght be tipped
or -- or it mght be air |ocked or sonme other nmal function
unrelated to the test procedure or related solely to
the test procedure, rather? Wuldn't you agree that'd
be a prudent thing to do?

A Yes.

M. Lenon stated that he used the permssibility test
procedures in exhibit S-9 during the training classes he
conducted at the mne after the citations were issued. He had
previously seen the procedures detailed in exhibit 02, and a
copy was given to himby the operator during the training
cl asses, and sone of those procedures were covered during the
cl asses, including the procedures detail ed in paragraph 2(b) (Tr.
153-154). In his opinion, the test procedures in paragraph 2(b)
need not be followed to determ ne whether or not the scrubber is
working (Tr. 155). Testing the equipnent on inclines makes a
di fference mechanically, since the shifting of water in the tank
may allow the machine to continue working even though the water
level was low, or it could shut the nachi ne down prematurely if
the water shifted in another direction (Tr. 156). He conceded
that testing the machine on an incline "would make sone
difference but not a whole Iot of difference" and that it could
effect the test results in that an air | ock could be present. If
there was an air lock, and the water shifted to the opposite end
of the tank away fromthe drain plug, 8 or 10 inches of water
could be in the tank even though the plug were open and no water
was com ng out (Tr. 157). However, the equipnent is required to
operate on both level ground and inclines.

M. Lenon could not state whether I|nspector Biondich
instructed the person conducting the test to shut down a water
val ve which isolated the reserve water tank. He stated that he
was not aware of any such water gate valve on the nodel 4114
scrubber, and the makeup tank on that nodel is isolated by
isolating the air pressure going into the tank by nmeans of a cap
which is renoved to bleed the air pressure off the makeup tank
However, a small anount of water will continue to gravitate or
trickle fromthe scrubber (Tr. 159). If an inpernissible gate
val ve was installed between the makeup tank and the scrubber, and
that valve were closed to isolate the scrubber, the test results
could be affected by a resulting air lock (Tr. 159). This may
expl ain the absence of such a gate valve on the equi pnent as
manuf actured, but he could not state that this is the case (Tr.
160). Hypothetically, the addition of a nonperm ssible gate val ve
could
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defeat the proper testing by creating a potential air lock (Tr.
160) .

In response to further questions, M. Lenon expl ained the
water | evel testing procedure stated in exhibit S 9, and
confirmed that Inspector Biondich did not at any tine neasure the
water level in the tank. M. Lenon stated that he personally
al ways neasures the water |level as part of a test in order to
determ ne the |level at which the |ower water device is shutting
off. If it shuts off at 3 inches, rather than 7, then there is
nore risk involved. A determination nust be nade as to whether
there is no water, or that the float nechanismis not adjusted at
the proper level (Tr. 173). If the tank is enptied and the engi ne
continues to run, this would be indicative of a bigger problem
The wat er neasurenent factor involved in both tests, S9 and O 2,
is designed to confirmwhether the float is actually shutting
down the nachi ne engi ne when the water |evel reaches a certain
| evel above an enpty tank to provide a safety margin (Tr. 174).

M. Lenon stated that it was his understanding that during
the tests conducted in Inspector Biondich's presence, all of the
water was renoved fromthe scrubber in two of the cited cars, and
in the other cars there sone dribble of water. If all of the
water were renoved, there was no need to neasure the water |evel.
However, if the cars were on an incline or unlevel surface, water
may have been present in the other end of the tank if it were
ti pped (Tr. 177). Problens in neasuring pursuant to test S 9
coul d be encountered because of the curled configuration of the
scrubber exhaust pipe (Tr. 179). Testing on pitched m ne surfaces
do present some problens, but in the mne in question he could
not recall any steep grades that would present a real serious
problem (Tr. 180).

West El k's Testinony and Evi dence

Ri chard Skvarch, Surface Operation Mintenance Manager
testified as to his mning experience, and confirmed that he
hol ds a BS Degree in Mechani cal Engineering fromPenn State
University. He confirmed that he was at the mine on Cctober 23,
1985, when M. Biondich cited ramcars No. 6 and No. 11 for
i nproperly functioning scrubber shut down systenms. M. Skvarch
was concerned that production personnel acconpanied M. Biondich
since mai ntenance nen are usually assigned to acconpany
i nspectors on permissibility inspections. M. Skvarch confirned
that he spoke with several nechanics after the citations were
abated and found that sonme parts were changed to place the
machi nes back into service. He did not
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bel i eve that the mechani cs understood what was really wong with
t he machi nes (Tr. 182-185).

M. Skvarch stated that the float and val ve assenblies
renoved fromthe No. 6 and No. 11, were examned in the shop when
they were brought in and he could find nothing wong with them or
any reason for their failure (Tr. 186). He stated that the | ow
wat er | evel shutdown devices were normally checked each day, but
after the citations were issued they are checked every 8- hour
shift (Tr. 187). He confirmed that the | ow water shutdown device
test procedures at page 4, exhibit O 2, were followed at the
m ne, and after the citations were issued, they are used on each
shift (Tr. 187).

M. Skvarch stated that he was at the mne on Cctober 24,
when the No. R-12 car was cited. The conpany technician informed
himthat he had tested that car four tines at 7:00 a.m, and that
it had shut down in accordance with the test. The car was parked
where it was tested, and it was not noved. After M. Biondich
cited it at 9:00 a.m, M. Skvarch was al armed and concer ned
because he could not determ ne what was wong. It then becane
apparent to himthat the nmanufacturer's recomended test
procedures were not being foll owed and he spoke with M. Biondich
on Cctober 30, after the first citations were issued. M.

Bi ondich informed himthat "the test procedure he was using was
doing the sane thing or that it would work,"” and w thin the next
2 hours he cited two nore cars (Tr. 190).

M. Skvarch identified exhibit O 1 as a schematic di agram of
the water supply system and scrubber tank shutdown systemfor a
Jeffrey ramcar, and he confirnmed that it was prepared under his
direction. He described how the | ow water shutdown system
operates, and he identified the conponent parts, including the
| ower |evel tank and upper float tank and the procedure for
measuring the water level. He stated that the |ower float tank
"is the brains of the systent and it deci des when the scrubber
needs nore water. The upper float tank is the nechani smwhich
senses the absence of water conming fromthe water supply tank
and when this occurs, it activates an air pressure dunp which
shuts down the machine (Tr. 191-196).

M. Skvarch identified exhibit O 2 as a copy of the Jeffrey
manuf acturer's authorized test procedures, and referring to the
schemati c di agram he expl ai ned each step of test procedures
using the diagramas a "wal k through” (Tr. 196-200). M. Skvarch
stated that the test procedures detailed in exhibit S-9 are for a
different 4110 scrubber systemthan the one depicted in his
di agram The shut off systemis inside of the
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float tank and not on the outside, and a dip stick cannot be used
to neasure the water |evel because it would hit the exhaust pipe.
He confirmed that the two scrubbers which have been described use
different systens requiring different test procedures (Tr. 201).

Wth regard to the gate val ve used to shut off the water
bet ween the water supply tank and the scrubber tank pursuant to
I nspector Biondich's instructions, M. Skvarch stated that sone
of the cited cars were equi pped with such a valve, but he was
previously unaware of this. The car had been brought in from
anot her mning operation and had only been in service for a
coupl e of days prior to the inspection. He agreed that it takes a
long tine to drain the water tank, but insisted that the valve in
guestion was not installed for test purposes. It was used as a
"quick flush" for the scrubber so that the entire system need not
be drai ned. He explained that while the approved testing requires
the draining of the water tank, the "quick flush" is used to keep
t he scrubbers clean. He described the procedure as "W just cone
in, shut it off, break the line, flush the scrubber out, check it
over, put it back together, fill it up, bring the water |eve
back up and go right back into service" (Tr. 203).

M. Skvarch stated that test procedures O2 are kept in the
foreman's office at the mne in the parts books and in the parts
books | ocated in the nmechanics |unch room and he confirned that
they are part of the specifications and nmai nt enance procedures
for the machine in question (Tr. 203).

M. Skvarch confirnmed that he took photographic exhibit O 3,
and he identified and marked the conponent parts of the scrubber
system depicted in the photograph (Tr. 203-205). He confirned
that there are differences in the test procedures found in O 2
and the test procedures conducted in the inspector's presence. He
expl ai ned that during the conpany's tests, the entire water
supply tank is drained, but in the inspector's test, the supply
or makeup tank was not drained. A line was di sconnected between
the two tanks and it appeared that this was creating an air |ock
by shutting off a valve which renoved the tank vent pressure. He
believed that an air | ock or water being trapped in one of the
float tanks would not allow the systemto work. He was al so
concerned that water would be trapped if the car were pitched,
and any trapped water would hold the float up and it would never
shut down the nmachine (Tr. 206).
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M. Skvarch stated that Inspector Biondich did not check the
water level in any of the cited cars, and that the draining of
the scrubber tank fromthe drain used in the inspector's test was
incorrect. He stated that the water nust be drained fromthe
| ower |evel drain valve, which is a 6-inch |evel valve, so that
when the car shuts off, one can verify that there is at |east 6
i nches of water remaining in the scrubber tank. Draining the
water fromthis low |l evel drain also ensures that all of the
water is out of the upper float tank (Tr. 207). He al so confirned
that step 2(b) of the O 2 procedures were conpletely ignored in
all of the tests of the cited nmachines (Tr. 208).

M. Skvarch stated that after the citations were issued, he
was advised by M. Msel, Jeffrey's chief engineer for its ram
car division, that conpany test procedure O 2 was the correct
procedure and that it had MSHA' s approval, and that using
shortcuts coul d cause problens such as air |ocking and water
entrapment (Tr. 210). M. Skvarch confirned that he attended an
MSHA conference with M. Biondich and his supervisor, M. Turner,
and they discussed the citations in question. M. Skvarch stated
that he advised themthat he suspected air or water entrapnent
during the tests supervised by M. Biondich, and that during the
conpany's testing of the machines during each shift, using the
conmpany's test procedures, the machines shut down. M. Skvarch
was informed that MSHA's testing could be used because it
acconpl i shed the same thing, and that the citati ons would stand.
However, MBSHA subsequently rempved the "S & S" designations from
the citations (Tr. 210-211).

M. Skvarch confirmed that M. Lenon conducted a class at
the m ne, and that he (Skvarch) gave everyone a copy of test
procedures O 2, and they were reviewed and di scussed. M. Skvarch
stated that during an "off the record” discussion M. Lenobn
stated that unless the O 2 procedures were foll owed "you don't
really have a case.”" M. Lenon held up the O 2 procedures, and
stated further "and you know what this man's going to do with
these citations if you don't" (Tr. 214). M. Skvarch stated that
M. Turner was present when these statenents were nmade. M.
Skvarch al so stated that M. Lenon told himthat he had "no
i nvol venent"” in the issuance of the citations, and was sinply
there to conduct a class (Tr. 214).

M. Skvarch stated that since the issuance of the citations,
MSHA has tested the cars using the "proper test procedures,” and
they are worked properly (Tr. 215). He confirned that during the
abatement of the citations his maintenance personnel changed
upper and | ower float tanks and "everything
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on the systenf but never found a defective part. He al so
confirmed that during the past week or two he tested a car while
on a grade simlar to the condition when M. Biondich's tests
wer e conducted, and using his test procedures, the machine would
not shut down. However, when the authorized O 2 test procedures
were foll owed, the machi ne shut down (Tr. 217). In his opinion
the cited ramcars were operated and naintained in accordance

wi th the manufacturer's applicable specifications and manual s
(Tr. 217).

On cross-exam nation, M. Skvarch confirnmed that when the
parts were changed on ramcars No. R-6 and No. R 11, no defective
parts were found, and the nechanic's reports were so noted. He
confirmed that he was not present with M. Biondich on Cctober
23, 24, or 30 when the cars were cited and the conditions abated.
He al so confirmed that he did not exam ne the hose which was
renoved and replaced on the No. R4 car, but that he did observe
t he di sassenbly of the float valve assenbly on the No. 6 car, and
could find nothing wong with it. He believed that the
repl acenent of the parts to render the machi ne serviceabl e may
have relieved and air |ocks or water, and while he conceded t hat
M. Biondich's test procedures "could work sonetines,"” but "nopst
of the tine it didn't" (Tr. 219-224).

Referring to photographic exhibit O3, M. Skvarch stated
that the purpose of the circled white valve is to flush the
scrubber system during a maintenance cycle, and that it is a fast
way to renove scale and corrosion and replace the water in the
scrubber tank. If the val ve were opened and there was no water
flowing out of the tank while sitting level, and there were no
bl ockage in the valve, he would "tend to agree” that the tank
woul d be enpty. He agreed that if the machine continued to
operate, it may indicate that the | ow water cut-off device was
not working, but indicated that he "woul d have to check ot her
things to be sure"™ (Tr. 230). He confirmed that when he had his
conferences with MSHA after the citations were issued, no one
from MSHA advi sed himthat the conmpany test procedures O 2 had
MSHA' s approval (Tr. 233).

M. Skvarch stated that when the conpany tests the | ow water
shutof f devices the water supply tank is isolated by venting it
according to the test procedure by shutting the needl e val ve or
di sconnecting the hose. By shutting off the air pressure to the
water, the water drains through the systemby "gravity or
at nospheric" (Tr. 235). He personally has tested the systema
dozen tinmes, and he conceded that sonetinmes all of the water is
not forced out of the tank, and he expl ained why this was the
case (Tr. 236-237). The estinmated
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time for draining the tank ranged from5 to 40 minutes (Tr. 238).
Al though the air line in step two of the test is disconnected
during the test, no other lines are disconnected. However, the
air line is reconnected before going to test step (c), and once
this is done there is no difference in the two test procedures
insofar as that air line is concerned. He believed that two of
the cited cars were equipped with a gate val ve between the water
supply tank and the scrubber unit, and if this were the cause of
the air lock, it would be limted to those two cars (Tr.
240-241). However, air |l ocks could al so have been present on the
ot her cars, and the gate val ves have since been renmoved fromthe
cars (Tr. 242).

M. Skvarch agreed that step 2(b) of the O 2 procedures is a
test to determ ne whether the shutdown systemis working if the
float valve trips it. He also agreed with M. Lenon's view that
the test is valid even if step 2(b) were elimnated (Tr. 244).

M chael R Mirphy, Senior Serviceman, Jeffrey M ning and
Machi nery Conpany, testified that his duties include the checking
of equi prent upon delivery to a mne, general troubleshooting,
and giving instructions to equi pment operators as to howto
mai ntain the equi pnent. He confirned that he is famliar with the
| ow wat er shutdown devices on the cited ramcars in question, and
that he was at the mine on October 30, 1985. He was on the
section 10 mnutes after a car was cited, and |Inspector Biondich
i nformed himthat he had shut off the little air valve going to
the water tank, and after venting it, the big valve at the bottom
of the scrubber tank drain was turned on, and after 5 m nutes,
the car would not shut down. The car in question was parked "kind
of jackknifed in an entry and on a very bad angle.” In this
position, water could be trapped in the tank and the small fl oat
on the lower |evel tank, which holds just over a half-gallon of
water, mnus the float ball, would still be floating and
indicating that the car still had water in the scrubber, when in
fact, the scrubber tank may be enpty. In this event, the water in
the top float assenbly would not allow the car to shut down (Tr.
250- 251) .

M. Mirphy identified exhibit O2 as the Jeffrey
perm ssibility checklist submtted to MSHA's Tridel phia's Ofice,
and he stated that Jeffrey has MSHA' s approval to distribute
t hese procedures as "an approved drawi ng" that is included in the
equi prent parts book. The drawing is distributed to Jeffrey
customers utilizing the scrubber systemas a nmeans of checking
the systemto determ ne whether it is working (Tr. 251). He
confirmed that page 4 of test procedures O 2 are
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the only proper procedures for testing the | ow water shutdown
devices on the cars in question, but that they will need to be
nodi fied for the newer nodel 4114 cars at the mne (Tr. 252).

M. Mirphy stated that using the inspector's test
procedures, water could becone trapped in the |ower |evel tank
thereby giving invalid test results. He also stated that shutting
off the gate valve shown on the schematic draw ng, exhibit O 2,
during the test, could cause an air |ock and produce an invalid
test result, particularly if the machine were not |evel (Tr.
255). Wth regard to the O 2 procedures, he reiterated that NMSHA
approved them and wanted to distribute themto its inspectors to
i nformthem how to shut down the system properly.

M. Mirphy stated that during the inspector's tests, test
procedure 2(b) was omtted. Further, although the large drain
val ve at the bottom of the scrubber tank was opened, the failure
to use the other drain valve fromthe |ower |evel tank as
required by step (c) of the O 2 procedures, would not have
all owed water to conpletely drain fromthe small tank which
all ows the machine to shut down, particularly where the nmachi ne
is parked at an angle. The draining of the small |ower |evel tank
woul d conpensate for any machine angle or tilt (Tr. 256). In his
opi nion, there was no way the inspector could have checked the
scrubber water level in the manner in which the machi nes were
tested. M. Mirphy stated that he used the proper test procedures
the sane day the car was cited, and it shut off, and no work had
been done on that nmachine at that tine (Tr. 257).

M. Mirphy stated that test procedures S-9 are absolutely
not the proper procedures for the cited ramcars in question. He
expl ai ned that the S-9 procedures are for machines with a fl oat
and shutoff assenbly |ocated inside the scrubber tank, while the
O 2 procedures relate to cars such as the cited cars which have
renote float tanks or sensing devices affixed to the side of the
tank. Wth regard to these renote assenblies, it is necessary to
drain the | ower |evel tank affixed to the scrubber tank in order
to performa valid test (Tr. 261).

M. Mirphy identified exhibit O 4 as the Jeffrey test
procedures for the nodel 410, HR150, and 411H ramcars, and
stated that they do not apply to the cited ramcars or the 4114
nmodel in question, and he explained why (Tr. 261-262). (The
exhi bit was never received in evidence). M. Mirphy concl uded
that the O 2 Jeffrey procedure is the only way to
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be sure that the | ow water shutdown device on the cited cars is
properly operated and maintained (Tr. 262).

On cross-exam nation, M. Mirphy stated that he exam ned two
cited cars on Cctober 30, but was not sure of the nunbers, and
both were parked "on a pitch” in the drift. He believed that
wat er coul d have been trapped in the [ower |evel tank, and this
woul d account for the cars continuing to run. He did not perform
the O 2 test on car No. 4 and it shut down. The other car was
bei ng worked on by the nechanics. He tested for water in the
| ower |evel tank, and found water present. He did not check for
water in the scrubber tank and the scrubber tank val ve was open
This indicated that there was no water com ng out of the valve,
but water could have been trapped inside. The presence of water
in the |lower |evel tank would keep the machi ne runni ng because
t he shutdown sensors are located there (Tr. 263-266).

M. Mirphy confirmed that he personally has never received a
letter fromMSHA informng himthat test procedures O 2 have
MSHA' s approval . However, since the print of the procedures are
stanped as MSHA approved, it is his assunption that they have
MSHA' s approval (Tr. 270). He knows for a fact that procedures
S-9 are not for the cited cars (Tr. 280). He also stated that the
"MBHA st anp” cannot be used if it is not approved, and that
Jeffrey engineering representative Paul M sel advised himthat
the O 2 procedures were subnmitted to MBHA (Tr. 277).

M. Mirphy agreed that the elimnation of step 2(b) of the
O 2 procedures woul d not necessarily invalidate the inspector's
test. However, it is necessary to test the water level in the
scrubber tank, and the inspector did not do this. It is also
necessary to find out whether there is water in the rest of the
system because there is nothing on the car when it is at idle
that will shut down the car if the scrubber tank is enpty and
there is water in the float valves. The float valve is the
nmechani sm t hat determ nes whether the car will shut down, and not
the I evel of water in the scrubber. In his opinion, the test
nmet hod foll owed by the inspector m ght cause the nachine to give
false results or "lie to itself" because there may still be water
in the |lower |evel tank. Even though the scrubber tank is full
if the lower level float bow is drained and the machi ne shuts
of f, he would consider the [ow water shutoff device to be
operabl e. He concluded that the test by the inspector was
i nproper because it did not include the draining of water from
the I ower level bow, but only fromthe scrubber (Tr. 271-274;
283-285) .
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Ceorge C. Moore, operations shift foreman, testified as to his
experience, and he confirned that he travelled with |Inspector

Bi ondi ch on Cctober 23, 1985, when he issued the first two
citations in these proceedings. M. Biondich informed himthat he
wanted to check the | ow water shutdown device on a ramcar, and
asked himto bring in a car so that he could check it. M. More
advi sed M. Biondich that he needed a nechani c because he (More)
did not know how to performthe test. M. Biondich responded
"don't worry about it. | can tell you how the procedure can be
done" (Tr. 295). M. Moore stopped the first avail able car
travelli ng down the haul age entry, and after checking it for
electrical permissibility, it was parked on a downhill grade, and
M. Biondich instructed himto turn off the valve between the

wat er supply tank and the scrubber system M. More identified
the car as the No. R-6 car, and referring to the schematic
exhibit O 1, he confirned that "two valves on top were shut off,”
and the water was drained by renmoving the bottom scrubber drain
valve with a crescent wench. After that car was cited, it was
parked in the crosscut, and M. Moore called the naintenance
department to begin work to abate the citation

M. More stated that ramcar No. R 11 was then checked
using the sanme test procedure. The car was pulled into the entry,
the scrubber was filled with water, and the val ves were shut off
and the tank was vented. The car did not have a drain plug
simlar to the No. R-6 car, and the water was drai ned by turning
the valve at the bottom of the tank

M. More stated that two or three valve assenblies were
tried on the No. R 6 car, and the float val ve assenbly was
changed. Using the inspector's test procedures, the car would
shut down one tinme, and the next tinme it would not. Wen the
wat er was drained fromthe No. R-11 car, the engi ne woul d not
shut down and it was cited. A maintenance man then took the air
line off the float valve assenbly and the machi ne shut down. He
did some work on the needl e valve and after putting it back
t oget her, the engi ne shut down, and M. Biondich abated the
citation. Both cars were parked on an incline when they were
initially tested (Tr. 299-300).

M. More stated that at no tinme did M. Biondich request
the manufacturer's test procedures, and he confirmed that M.
Bi ondi ch did not ask to see them nor did he have a copy with him
(Tr. 300). M. More identified the hose renmoved fromthe No.
R-11 car as the air dunp shutdown hose shown on exhibit O 1, and
he was not sure whether or not there is a needle valve in that
hose whi ch senses when the upper fl oat
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tank is out of water, or whether or not that was the needl e val ve
whi ch was exam ned (Tr. 302).

Gayl en S. McDani el, supervisory safety advisor, testified as
to his mning experience, and he confirnmed that he acconpani ed
I nspect or Bi ondi ch on October 24, 1985. M. Biondich infornmed him
that he was going to check the | ow water shutdown devices on the
remai ni ng ram cars whi ch were not checked the previous day. The
No. R-12 car was brought to the service area and it was "parked
on an angle" when it was tested. The air was turned off on the
mai n water supply tank, it was then vented, and the val ve between
the supply tank and upper level float was shut off. The main
scrubber drain val ve was opened, and after the water was all owed
to drain for approximately 10 to 15 minutes, the car would not
shut down, and M. Biondich cited it. Water was still trickling
out of the tank at the tinme it was cited. M. MDaniel inforned
M. Biondich that he did not know how to check the | ow water
shut down, and "M . Biondich told ne he had taken the class on it
and that he could tell me howto check it" (Tr. 305).

M. MDaniel confirned that he foll owed M. Biondich's
i nstructions when the car was tested, and when he pointed out
that water was still comng fromthe scrubber tank, M. Biondich
responded "it had drained | ong enough and nost |ikely the tank
was drained as far as it was going to drain" (Tr. 306). M.
McDani el confirned that M. Biondich did not refer to any witten
test instructions while the test was conducted, and asked him for
none (Tr. 306). M. MDaniel confirmed that he was |ater shown a
copy of test procedures O-2, and that they differed fromthe
tests instructions given by M. Biondich in that the air supply
line at the upper tank as covered by procedure 2(b) was not
di sconnected, and that the water was not "slowy drained fromthe
scrubber through the drain in the |ower |evel tank"” as provided
for in procedure 2(c). In addition, the water |evel in the |ower
| evel tank was not checked after draining the water out of the
mai n scrubber tank, as provided in procedure 2(c) (Tr. 307).

Dewey R Wal ker, shift supervisor, testified as to his
experi ence, and he confirned that he was present on October 30,
1985, when the last two citations were issued by Inspector
Bi ondi ch. M. Wl ker stated that prior to going underground, M.
Skvarch held a neeting with M. Biondich, and they discussed the
probl enms concerning the previously cited cars, and M. Skvarch
expressed concern that the proper Jeffrey test procedures were
not being followed in the testing of the cars for conpliance. M.
Skvarch believed there were problens with air |ocks or trapped
water in the tanks.
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M. Biondich stated that he was going to test the remaining cars
in the same manner as those previously tested "to keep everything
uni form' (Tr. 309).

M. Wal ker stated that after the neeting, he and the
i nspector went underground and tested car Nos. R4 and No. R-5,
and they were both parked on "slight angles."” The caps were
renoved fromthe top of the main water supply tank as shown on
schematic exhibit O 2, to make sure water was in the tank. The
wat er supply valve shown by the circled mark by a green line on
the schematic, between the main tank and upper float tank was
then shut off, and the bottom gate val ve on the | ower scrubber
tank was opened to allow water to drain out. After approximately
10 minutes, water was still trickling out of this drain, but the
machi nes failed to shut down, and M. Biondich cited them (Tr.
310-312). M. Wal ker stated that M. Biondich had no witten test
procedures with him and he could not recall M. Biondich show ng
hima copy of his test procedures (Tr. 313). M. Wal ker confirned
that the exact sanme test procedures were followed on both cars
(Tr. 314).

Robert Mschetta, safety manager, testified as to his
experi ence, and he confirned that he holds a Masters Degree in
saf ety managenent and a degree in environnmental science fromthe
West Virginia University. He confirmed that he attended a neeting
at the mne on Cctober 30, 1985, with Inspector Biondich, M.
Skvarch, and conpany nai nt enance personnel to discuss the
propriety of the tests conducted on the previously cited cars.
M. Skvarch reviewed a diagramsimlar to the schematic, exhibit
O 1, and discussed the manufacturer's test procedures with the
i nspector. During the neeting, M. Biondich stated that he was
basi cal | y checking the nmachines in the sane manner as shown in
the Jeffrey procedures discussed by M. Skvarch, and that his
(Biondi ch's) nmethods were the sanme (Tr. 316).

M. Mschetta confirned that he attended an informal MSHA
conference concerning the citati ons on Novenber 15, 1985, and he
identified exhibit O5 as his notes taken during that conference.
He stated that at this neeting, M. Biondich stated that he was
using the proper test procedures, but that he did not say this
during the Cctober 30th neeting (Tr. 317). He identified exhibit
O 6, as his notes taken during a subsequent neeting with M.

Bi ondi ch and his supervisor, Bill Turner, on Novenber 21, 1985,
when they discussed the five citations and the proper test
procedures. Copies of the O2 procedures were given to M. Turner
and M. Biondich, and M. Turner stated that he was sure that M.
Bi ondi ch was
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followi ng the proper test procedures. M. Turner stated that he
woul d get in touch with M. Lenon, and that they would have
anot her neeting to discuss and check the cars (Tr. 320).

M. Mschetta identified exhibit O7, as his notes of a
t el ephone conversation he had with M. Turner on Novenber 22,
1985, and that during that conversation M. Turner advised him
that M. Biondich took the position that he did not instruct
conpany personnel as to what to do to check the | ow water
shut down devices, and that he sinply told themthat he would Iike
to check the devices and observe the tests to determ ne whether
the machi nes would shut down. M. Mschetta stated that he
advised M. Turner that this was inconsistent with his past
di scussions, and he stated that during the Cctober 30 neeting M.
Biondich did in fact state that he instructed conpany personne
as to howto go about testing the cars (Tr. 322).

On cross-exam nation, M. Mschetta confirmed that during
the nmeetings in question M. Biondich took the position that the
tests nethods he utilized during the tests performed on the cited
machi nes were correct (Tr. 325). He also confirned that between
the October 30 and Novenber 15, neetings, M. Biondich changed
his story as to the test procedures he was using. He further
confirmed that the test procedures detailed in O 2 were expl ai ned
to M. Biondich by M. Skvarch on Cctober 30, before the last two
citations were issued, and that they were available at the nine
before all of the citations were issued (Tr. 326-327).

MSHA' s Rebuttal Testinony

M. Lenon was of the view that the inspector's test where
the water was drained fromthe scrubber was nore accurate than
West El k's suggested test because there is |less roomfor error
"where water is still trapped there because of various reasons,”
and because "it |leaves less error for the nachine to lie to
itself" (Tr. 336). Based on his experience with the type of
scrubber in question, he believed that under nornal operating
conditions the scrubber could be enpty of water, yet the | ow
water tank could still have water in it causing the machine "to
lie toitself" (Tr. 337). He disagreed with M. Mirphy's opinion
that any test "quirks" during the testing of the machines woul d
not appear in the normal operation of the cars (Tr 338). He
confirmed that the mine has inclines, and he agreed that if
tested on an incline, it could cause the machine to lie to itself
indicating it had water when it did not (Tr. 339).
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M. Lenon was of the opinion that |Inspector Biondich conplied
with steps 2(a) and 2(c) as outlined in the Jeffrey O 2 test
procedures, and that followi ng those steps, he effectively tested
whet her or not the machi ne woul d shut itself down when there was
insufficient water to cover the exhaust (Tr. 343).

On cross-exam nation, M. Lenon stated that the best nethod
for determ ning whether there is water in the scrubber is by
drai ning the tank. Assum ng the machi ne was not on a | evel when
tested, this is done by opening the | ower right-hand val ve on the
scrubber. He also identified the "seven inch level” plug on the
left |ower side of schematic O 1, nmarked "nmechanic" on
phot ographic exhibit O3, and stated that if the machine is on an
i ncline, prudence would dictate that this plug should be pulled
to determ ne whether there was any water in the scrubber tank
and that one could stick his finger "in and around in the tank
and see if the water is there at the seven inch level" (Tr. 344).
He conceded that this plug was not pulled during the testing of
the cited machines (Tr. 345).

M. Lenon stated that at the school he conducted on Decenber
5, he covered the S-9 test procedures, and al so covered the O 2
procedures "as a courtesy of the conpany because they handed it
to ne." He stated that three or four tests were conducted during
the school using both test nethods (Tr. 346). He agreed that in
the event the scrubber tank drain is elevated relative to the
rest of the tank, it is possible that water nmay be trapped in the
| ower and upper tanks, and water may be in the scrubber tank. He
al so agreed that if the gate val ve between the water supply tank
and the scrubber tank is turned off, it could cause an air |ock
and give invalid test results (Tr. 346-347).

Wth regard to the test procedures, M. Lenon stated as
follows (Tr. 347-349):

Q Is it your testinmony that the O 2 procedure should
not be utilized in connection with testing these ram
cars?

A. No, because on the 4114's -- well, just like the

mai nt enance book the conpany gave ne thenself, a | ot of
the units we have running out here in the west stil
have the old system Then we have the newer system
which is simlar to the old systemon these cars. And
then we have basically this systemwhich |I've been
fam |l arized during this hearing, which is a
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little bit newto ne. | picked this up. So I'm going
to be doing sone nore checking on this stuff, but we
have the sane instructions for the 4110 in that 4114
mai nt enance manual that's right there on the table.
That's why we go over there.

Q You then learned quite a bit about this systemwith
thi s hearing.

A. 1 have, yes.

Q And you do agree, do you not, that the O 2 procedure
is for the shut down system shown in O 1?

A. | agree with that, but in ny agreenent, | also see
some problens that need addressing.

* * * * * *

Q It's not your view, is it that these O 2 procedures
are inmproper or inapplicable to this machine, is it?

A. No. Wth the exception of -- | have a problemw th the
low level tank -- | have a problemw th water being in
that tank and all the water being out of the scrubber

and the systemlying and still not shutting the diesel
down. That's where | have mny problem

Q You agree, though, that that can happen if this
valve is closed shown in O 1, that can al so happen if
the machine is not level. Isn't that true?

A Yes.

In response to further questions fromthe bench, M. Lenon

stated as follows (Tr. 363-365):

Q Al right. Wtnesses for the operator have

mai ntai ned that if you don't drain the main tank,
you're liable to get a spurious result. May | take it
that you don't agree with that?



~149
A. No. After this testinony today, you know, we
wi || change our testing procedure and we'll go
along with that because by -- according to the previous
instructions, specially with the 4110 scrubber, states
to isolate the area. You turn the air off. That that,
in fact -- and you open the cab to the reserve tank. That
that, in fact, stops the flow of the water. But there
seens to be a problemthere that the conpany's cone
up with and possibly Jeffrey, so we need to drain these
conpletely out and take the full anmount of tine.

* * * * * * *

Q And that you indicated, as | understood your
testinmony, that in actual operation, there's a
possibility where these particular ramcars that were
cited, that the systemcould lie in that the scrubber
could be enptied and yet there could be enough water in
the lower tank not to trigger the shut down system Is
that correct?

A. Yes, sir, that's correct.

Q Isn't that really just another way of saying that
there's a design deficiency in the systen?

A. Yes, Your Honor, there is.

Q But it's your position that the Mne Safety and
Heal th Admini stration has actually approved this
particul ar design?

A. That could very well be the problem 1 could have
over | ooked sonet hi ng, Your Honor, in Tridel phia that

could have mssed us, but that's why | say this needs
to be brought to the attention of appropriate people
and I will do that.

MSHA' s Argunent s
MSHA argues that Inspector Biondich foll owed the nornal

i nspection routine by having West Elk's mechani cs conduct the
test on each of the cited cars. MSHA asserts that the tests
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general ly were conducted by isolating the scrubber tank so that
wat er woul d not continue to run into the scrubber tank fromthe
reserve tank and then by draining all of the water fromthe
scrubber tank through a 1 inch valve |ocated on the bottom of the
scrubber tank. By removing all of the water fromthe scrubber
tank with the car diesel engine running, MSHA maintains that the
i nspector was able to determ ne whether the | ow|evel water
shut of f device worked properly. Wien it did not shut down the
engines with the water renoved fromthe scrubber, the device did
not shut down the engine, and the citations followed. After
repairs were made to the equiprment, the | ow water shutoff device
operated correctly.

MSHA asserts that there does not appear to be any factua
di spute as to the testing procedure used by the inspector, but
there is a dispute as to whether the test procedure in 02 or S 9
represents the manufacturer's suggested test. MSHA mai ntains that
test procedures S-9 represent the proper testing nethods, and
that other than draining the scrubber tank rather than the | ow
water tank, there is little difference between the inspector's
test and the O 2 test procedures.

MSHA states that the specific areas in which the inspector's
test and the O-2 test differed are as follows: (1) The fl oat
assenbly whi ch senses whet her or not the scrubber tank needs
additional water is contained in the |lowlevel water tank, an
additional water tank which is attached to the scrubber tank and
is ported to the scrubber tank so that water can fl ow between the
two tanks. The conpany procedure reconmends that the | owlevel
tank rather than the scrubber tank be drained. The inspector's
nmet hod i nvol ved drai ning the scrubber tank since that is the tank
whi ch cool s the exhaust. (2) A second difference between the two
procedures is that the conpany recomends that once the | owl evel
wat er device has shut off the machine after the float tank has
been drained, the water level in the scrubber tank should be
nmeasured. However, having drained the scrubber tank the inspector
did not take the unnecessary step of measuring the absence of
water in that tank. (3) The third distinction between the two
test procedures was that the inspector omtted all of the steps
set forth in subparagraph 2(b) of the manufacturer's suggested
testing procedure. All parties agreed that part of the procedure
did not affect the results of the test but is only a diagnostic
step to help isolate particular problens in order to facilitate
repair.

MSHA suggest that a fourth distinction apparently raised by
West Elk is that the reserve tank should not be isolated during
the test (Tr. 279), and that the inspector's nethod
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whi ch isolated the reserve tank was faulty. MSHA asserts that the
i solation of the reserve tank by the inspector is consistent with
the maufacturer's suggested test (See Ex. O 2 where the first
step in the test isolates the water tank by cl osing the needle
val ve between it and the | ow pressure air regulator) and the
practice used by other operators. MSHA further asserts that while
West Elk's evidence is contradictory on this point, if it neans
to suggest the two tests differ in this respect, MSHA believe the
i nspector's test was consistent with the nmanufacturer's test.

MSHA di sputes the notion that the manufacturer's suggested
O 2 test procedures were sonehow "approved by MSHA. " It points
out that the only evidence of such an "approval” cane fromthe
manuf acturer's m ne nechanic, M chael Mirphy, who testified that
he called a supervisor who told himhe thought the O 2 test
procedure had been "approved" by MSHA. MSHA di scounts M.
Mur phy's reliance on the fact that the O-2 procedure had a stanp
at the bottom saying that prints were not to be altered without
approval by MSHA, and points to the fact that the page did not
contain prints. MSHA points out further that M. Mirphy was a
nmechanic and that he had little contact with his own nationa
organi zation and was not famliar with the dealings between his
organi zati on and MSHA. On the other hand, M. Jerry Lenon from
MSHA works closely with the Certification and Approval Division
and has reason to know what machi nes and what nodifications are
approved. He testified that the operator is required to subnmt a
test procedure to MSHA and that procedure which was submitted by
the manufacturer is contained on the |ast two pages of S-9.
Further, that test procedure was nmade the subject of a short
training course for inspectors which is contained in S-9, and it
was the procedure set forth in S-9 which was used to test the
twel ve shuttle cars.

MSHA bel i eves that the inspector's test is the best test
under all circunstances because it tests whether the nmachine wll
shut itself off when there is no water in the scrubber tank to
cool the exhaust, while the manufacturer's tests only deterni ne
whet her the nachine will shut itself off when the water is
drained fromthe auxiliary |lower |evel tank which contains the
float assenbly. MSHA further believes that the inspector's test
is nore accurate because he is concerned with whether or not the
machine will shut itself off when there is no water in the
scrubber tank and not whether or not it will shut itself off when
there is no water in the float tank. MSHA views this difference
as critical, and suggests that there are several factors where
wat er could be drained fromthe scrubber tank, allow ng the
exhaust to escape to the
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hostil e environnent w thout draining the | owlevel tank. The

val ve to the scrubber tank could be inadvertently left open, it
could be accidentally knocked open while the machine is in
transit, or the scrubber tank coul d becone ruptured, all of which
woul d al l ow water to escape fromthe scrubber tank and allow the
machine to run while water was retained in a | ow water tank

In response to the testinony by the manufacturer's
representative Mirphy that the inspector's test should be
di scount ed because of test "quirks" which cause the machine to
"lie to itself" because of testing on inclines and the
possibility of air |ocks, MSHA asserts that it is reasonable to
conclude that if the machi ne would not shut itself off on an
incline during testing, it would also fail to shut itself off on
an incline under normal operating procedures. As for the air |ock
t heory, MSHA concludes that M. Mrphy's opinion is nore
specul ati on, and not based on any "hard evi dence."

MSHA concl udes that the evidence fully supports the
i nspector's citations. Twelve cars were tested by draining the
scrubber tank; five failed to shut thensel ves down; after short
peri ods of repair all five worked properly using the sane test
t hat discovered the defective condition. The operator's defenses
that the inspector used an inproper test and that the results
were inaccurate do not stand up under close scrutiny. The
ventilation plan requires the operator to operate and maintain
equi prent according to manufacturer's specification. The
ventilation plan does not bind MSHA to test the equi pnent as
suggested by the manufacturer. MSHA may use the nost accurate
test. In any event, the S-9 test used by MSHA is the test
subm tted by the manufacturer for certification and approval.
West Elk's testinony that the inspector's test was inaccurate is
based on pure speculation and a twi st of logic that the
conditions of the test could never be duplicated in actua
operations. West Elk's position defies logic and is contrary to
t he evi dence.

West El k's Argunents

West El k asserts that no less than four test procedures of
the | ow wat er shutdown devices were described at the hearing in
these cases: First, there was the test procedure utilized in
connection with issuing the citations. Second, there was a
separate test procedure which the inspector had with hi mduring
the inspections but which played no role in the issuance of the
citations (Tr. 100, 104). A third test procedure described was
that enployed for a different series of Jeffrey ramcars as
di scussed by MSHA' s expert, M. Lenon (Tr. 125-126;
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Exhibit S-9). Finally, there was described at the hearing the
test procedure authorized by the manufacturer as contained in
Exhibit O 2. This test procedure is part of the manufacturer's
speci fications and nmai nt enance procedures (Tr. 203).

West El k points out that the test procedures enpl oyed by
I nspector Biondich to support the citations were not the
manuf acturer's approved procedures found in O 2, and that he had
not even seen a copy until he attended a school conducted by M.
Lenmon at the mine in Decenber, 1985, several weeks after the
citations were issued. West Elk asserts that M. Biondich's test
procedure was a shortcut method which may or may not produce
valid results, and that this accounts for the fact that severa
other cars tested by M. Biondich showed the | ow water shutdown
devices on those cars to be working properly. West Elk further
points out that M. Lenon indicated that prudence requires that
in the event a shortcut procedure does not show the systemto be
functioning properly, a detailed test should be conducted, and
that he agreed that the O 2 test procedures are proper and nore
t horough than the S-9 procedures relied on by the inspector

West El k asserts that the testinmony of manufacturer's
representative Mirphy denonstrated that a shortcut testing method
can produce invalid results when the machi nes are parked on an
incline while testing because of air |ocking, water |ocking, and
the closing of the gate val ve between the water supply tank and
scrubber tank. West Elk asserts further that the parties are in
agreement that the test results may be invalid, and that an
apparent flaw in the inspector's test procedure was the closing
of the gate valve on sonme of the cars. West El k maintains that
during the tests the inspector required the closing of this
valve, and that M. Lenon adnmitted that this could result in air
| ocki ng and produce invalid test results, and that he finally
concl uded that the design of the scrubber may itself be flawed.

West El k maintains that other significant flaws in the test
enpl oyed by Inspector Biondich include the fact that in at |east
two cases the scrubber was not allowed sufficient tine to drain
fully and that water was still trickling out when the citations
were issued. If not given sufficient tine to drain, air |ocks can
be created. West Elk points out further that no defective parts
were found on any of the cited cars, and that after suspecting
that the test procedures enployed by the inspector led to
i nconsistent results, M. Skvarch conpared both test procedures
after the citations were issued and found that procedures O 2
wor ked, while the inspector's test did not. In one case, M.

Mur phy tested a
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cited car utilizing procedure O 2 before any abatenment work was
done, and the engine shut down, thus showi ng that there was no
mal function in the system

West El k argues that when called in rebuttal near the end of
the hearing, M. Lenon admitted that the entire scrubber system
in question was "a little bit" newto him and that in view of
t he evi dence adduced during the hearing stated that "we wll
change our testing procedure."” West Elk maintains that since the
i ssuance of the citations, MSHA now uses test procedures O-2 to
conduct tests of the | ow water shutdown systens, and that since
t hese procedures are the only ones approved by MSHA, they are the
only proper procedures, and the tests used to support the
citations were not authorized.

West El k maintains that MSHA has not established that the
cited scrubber systens were not functioning properly because the
i nspector's shortcut test procedures were flawed, and were not
t he proper tests recomended by the manufacturer. West Elk
mai ntai ns that since the manufacturer has specified a specific
test procedure for the testing of the scrubber system MHA' s use
of anot her procedure not approved by the manufacturer cannot be
used as a basis for establishing a violation of the MSHA approved
m ne ventilation plan which requires that the equi pment be
mai ntai ned i n accordance with the manufacturer's (not MSHA's)
specifications. West Elk concludes that the MSHA test procedure
is sinply not a valid one, and that MSHA has not sustained its
burden of showi ng by a preponderance of the evidence that any of
the al |l eged viol ations occurred.

West El k argues that even assuming the validity of the test
procedure foll owed by the inspector, under the circunstances
presented in these proceedings, the procedure did not produce
reliable results. In support of this conclusion, Wst Elk points
out that the inspector required that a gate val ve which existed
on sone, but not all of the cars, be shut off between the nain
wat er supply tank and the scrubber tank. According to the
testinmony of M. Lenon and M. Mirphy, the shutting of this gate
val ve coul d cause an air lock to form Further, since the
scrubber tank in each cited i nstance was not parked in such a
fashion as to assure conpl ete draining of the scrubber tank, and
because the scrubber tank was drained through the main drain
val ve rather than the |l ower level tank as required by the
manuf acturer's O 2 procedures, the angle at which the cars were
tested played a role in the outcome of the tests. In each
i nstance, the lower drain plug fromwhich water in the scrubber
tank was drai ned was el evat ed
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relative to the remai nder of the tank thereby possibly trapping
water both within the tank and the lower level tank. It is the

| ower |evel tank which senses the presence or absence of water
needed to cool the hot diesel exhaust gases. Thus, when the cars
were tested, water may have been trapped in the | ower |evel tank
t hereby producing an invalid result. In essence, because the
machi nes were parked at an angle, water trapped in the | ower

I evel tank | ead the sensors to conclude that sufficient water was
in the scrubber tank thereby m sl eading the device into the fal se
belief that sufficient water was in the scrubber tank. The

manuf acturer's O 2 procedures conpensates for the effects
resulting fromthe equi pment being parked at an angle or on an

i ncline.

Thus, even assumng that the test enployed is reasonably
calcul ated to produce a reliable result, West El k asserts that
there is a reasonable likelihood that the results of the test
were not valid because of air |ocks on the one hand and/or the
angl e on which the machines were sitting at the tinme the test was
conducted. Since the test results are not reliable, West Elk
concl udes that MSHA has not sustained its burden of proving the
al | eged vi ol ati ons.

West El k points out that in reply to an inquiry from Judge
Carl son during the course of the hearing, MSHA distilled its case
to a single concept: that the shutoff devices did not work, but
shoul d have (Tr. 163-164). West El k asserts that MSHA apparently
bel i eves that any test procedure is appropriate so long as it is
reasonably calcul ated to produce a reliable result. However, West
Elk insists that MSHA's theory does an injustice to the plain
words of the ventilation plan that the equi pnent be nmaintained in
accordance with the manufacturer's specifications rather than
some specifications chosen by MSHA, and suggests that MSHA is not
bound by the sane requirenents as the mne operator. West Elk
mai ntai ns that MSHA shoul d not be allowed to use an unapproved,
arbitrary test procedure to support a violation of the
ventilation plan requirenent which is related solely to
manuf acturer's specifications and requirenents, and that to do
ot herwi se viol ates fundanental notions of due process and
fairness. West El k concludes that the sane rules nust apply to
both the mine operator and MSHA, and that M. Lenon acknow edged
as much when he stated that, in view of the evidence presented,
"we will change our testing procedures” (Tr. 363).

West El k advances an ancillary issue as to whether the test
procedure actually enployed in testing the cited shutoff devices
was a shortcut methodol ogy selected by West Elk or whether it was
a procedure dictated by the inspector. If the
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former, West Elk acknow edges that one might arguably assert that
West Elk is bound by its own procedures and may be estopped to
deny the appropriateness as such test procedures in establishing
the viol ations. However, West Elk believes that the entire test
procedure enpl oyed was that nandated by the inspector, and he
admtted that he required a valve to be closed and that this did
affect the test results. Notw thstanding the inspector's denial
that he directed the tests, West Elk relies on the testi nony of
its witnesses who acconpani ed the inspector that in each and
every instance they told the inspector that they did not know of
the appropriate test procedure, to which the inspector responded
he would tell them how to conduct the test. West Elk submits that
the testi nony of these witnesses, and the testinmony of M.

Mur phy, who wi tnessed one of the tests and confirned that it was
at the direction of the inspector, is nuch nore credible. In any
event, West Elk further concludes that it is clear that the
manuf acturer's test nust be enployed to determ ne whether the
manuf acturer's equi pnent is being properly operated and

mai nt ai ned, and that any other test procedure used by MSHA woul d
result in de facto rulenaking with respect to those procedures.

West El k argues that as a matter of law, the citations
i ssued by the inspector state no violation because there is no
requirenent in its ventilation plan that |ow water shutdown
devi ces shut off the car engine when water is drained fromthe
scrubber tank. West Elk points out that the sole evidence of its
alleged failure to neet its responsibilities under the
ventilation plan is the failure of the machine to shut down when
wat er was drained fromthe scrubber tank. West Elk asserts that
MSHA points to no provision of any mai ntenance manual or
operating specifications to support this allegation, and that it
seeks to inpose by fiat a new requirenent that engi nes on diese
equi prent shut down when water is drained fromthe scrubber tank
even though this asserted requirenent is not part of the
ventilation plan

West El k asserts that it has |ong been held that ventilation
pl an requirenments are enforceable in the same manner as mandatory
standards. Ziegler Coal Conpany v. Kl eppe, 536 F.2d 398, 1 MSHC
1424 (D.C Ct. App.1976). Mandat ory standards nust be reasonably
precise in order that the operator be given fair warning of the
conduct which is proscribed. Secretary of Labor v. M ssouri
G avel Conpany, 2 MSHC 2223 (ALJ, 1983). Since the ventilation
pl an contains no requirenment that the engi ne shut down when water
is drained fromthe scrubber tank, MSHA cannot naintain that such
a requirenent exists in view of the holdings of Ziegler and
M ssouri Gavel. West Elk concludes that no violation is properly
stated in
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the citations as a matter of lawin that neither 30 CF. R O
75.316 nor the ventilation plan requires that diesel equipnent
shut down "when water is drained fromthe scrubber tank."

West El k asserts further that the failure of an engine to
shut down when a | ow water shutdown device is properly tested may
be sone evidence of a failure to achieve the ventilation plan's
mandat e for proper maintenance and operation, standing al one,
test results using proper test procedures do not show by a
preponderance of the evidence that the ventilation plan
requi renents have not been achieved. Wen it is considered that
the test actually enployed was wholly invalid, it cannot be said
that MSHA has net its burden of proving a violation of 30 C F. R
075. 316

Fi ndi ngs and Concl usi ons

West Elk is charged with violating the nandatory ventilation
system and net hane and dust control requirenents of 30 CF.R 0O
75.316, because it allegedly failed to maintain the | ow water
shut down devices on the cited shuttle cars in accordance with
t he manufacturer's operating mai ntenance specifications. MSHA s
theory is that tests conducted by West Elk at the direction of
the inspector, for the purpose of determ ning whether the shut
down devi ces were functioning properly, indicated that the
devices were not perform ng as required, and support the
i nspector's findings. West Elk's defense is that the citations
are not supportabl e because the test procedures nandated by the
i nspector in support of the citations were not the proper test
procedures, were flawed, and were in fact unauthorized "shortcut"
procedures which provided unrealiable and invalid results.

The ventilation plan requirenments found in 30 CF. R 0O
75.316, provide as foll ows:

A ventilation system and net hane and dust-control plan
and revisions thereof suitable to the conditions and
the m ning systemof the coal nmine and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The plan
shall show the type and | ocati on of mechanica

ventil ation equi prent installed and operated in the

m ne, such additional or inproved equi pnent as the
Secretary may require, the quantity and velocity of air
reachi ng each working face, and such other information
as the Secretary may require. Such plan shall be
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reviewed by the operator and the Secretary at |east every 6
nont hs.

It is well-settled that once a m ne operator adopts an
approved ventilation plan, the operator is required to conmply
with its provisions, Ziegler Coal Conpany, 4 IBVA 30, aff'd 536
F2d 398, 409 (D.C.Cir.) (April 22, 1976); Md-Continent Coal and
Coke Conpany, 3 FMSHRC 2502 (1981). In short, a violation of an
operator's ventilation plan constitutes a violation of 30 C.F. R
075. 316

The parties agree that the applicable approved ventilation
pl an requirenents are those which appear in exhibit S-1, and the
i nspector confirmed that the specific plan requirement he relied
on is found in nunbered paragraph A 2., page 28. The plan
requi renents for diesel equipnment states as foll ows:

A. Diesel Equipnent

1. Any diesel equipnment used inby the | ast open
crosscut will conply with Title 30, Part 36 of the Code
of Federal Regul ati ons.

2. Al diesel equipnment will be operated and mai ntai ned
in accordance with the manufacturer's operating

speci fications and mai nt enance manual . These nmanual s
and specifications will be nmade avail able for

reference

3. Each diesel face equipnent unit will be exam ned on
a daily basis to insure that the engi ne and scrubber
system are operating properly to mnimze poi sonous
exhaust gases. Additionally, the exhaust of each unit
will be exam ned to insure conpliance with Section
75.301-2, 30 CF. R, regarding current threshold limt
val ues for carbon nonoxi de and oxi des of nitrogen

On wor ki ng sections using diesel equipnent an

exam nation will be made for carbon nonoxi de and oxi des
of nitrogen in the inmediate return of each split to
det erm ne conpliance of Section 75.301-2, 30 C.F.R The
examnation will be nade after normal operations have
begun but no I onger than 4 hours after start up
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Any ot her non-face di esel equipnent operating in an
outby area will have an exam nation made for carbon
nmonoxi de and oxi des of nitrogen gases i medi ately down
wi nd fromthe working area on a weekly basis.

A record of each exam nati on and nmai nt enance check w ||
be kept in a book for that purpose which shall include
the date, tinme, exam nation or nmi ntenance check
results, and sanplers initials.

4. The m ninumquantity of air to be naintained over
each piece of diesel equipnment during operation shal
be 10,000 CFM and the m ni mum quantity of air passing
t hrough the | ast open crosscut where di esel equi prment
is used shall be 20,000 CFM (Enphasis added).

One basic issue which needs to be addressed is whether or
not the citations issued by the inspector sufficiently describe a
condition or practice which allegedly violates West Elk's
approved ventilation plan. In each of the citations, the
i nspector alleges that Wst Elk failed to conply with its
approved plan because it failed to follow the manufacturer's
specifications in the care and use of diesel equipnent . . . in
that the [ ow water shut down . . . would not shut the engine
of f when the water was conpletely drained fromthe scrubber. West
El k argues that the sole evidence of its alleged failure to
comply with the plan is the failure of the cited machi ne engi nes
to shut down when water was drained fromthe scrubber tank. West
El k points out that since there is nothing in the plan mandating
that the engine shuts off when water is drained fromthe scrubber
tank, no violations of its plan have been established.

| take note of the fact that the inspector failed to include
in the citations any specific references to the applicable
ventilation plan provisions, manufacturer's specifications, or
perm ssibility standards which he believed were violated. Section
104(a) of the Act requires that a citation describe with
particularity the nature of the violation, including a reference
to the provision of the Act, standard, rule, regulation
al l eged to have been violated. Although the citations do include
a specific reference to the general ventilation plan requirenents
of section 75.316, the inspector's failure to pinpoint the
particul ar permssibility standard, plan provision, or
manuf acturer's specifications allegedly violated puts the
presiding judge in the untenable
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position of fishing through the record and standards to identify
t he applicabl e requirenents.

| have reviewed the transcript of Inspector Biondich's
testinmony, and find that it is devoid of any references to any
specific applicable permssibility standards or manufacturer's
specifications allegedly violated. The inspector identified the
ventilation plan, quoted paragraph 2, and concluded that "They
weren't being operated, maintained, in accordance with the
manual " (Tr. 11). He also identified a diagramof a | ow water

shutof f device, and confirnmed that it was "illustrative" and "on
the order of this type of equi pnment we were checking.” He al so
confirmed that it was "illustrative" and "on that order" of the

scrubber on the No. 6 car which he cited on Cctober 25, 1985 (Tr.
21). However, the schematic was not offered or received as part
of the record, and was w t hdrawn.

| have also reviewed the transcript of M. Lenobn's
testinmony, and find no reference to any specific permssibility
standards allegedly violated in this case. M. Lenon referred to
a di esel equipnent permssibility "checklist" used by MSHA for
trai ning purposes (exhibit S-9), and stated that he is invol ved
in conducting training for "diesel inspection of permssible
schedul e 31 equi pnrent and under ground coal mnes for al
el ectrical inspectors” (Tr. 125). Assuming that M. Lenon was
alluding to the permissibility requirenents found in Part 31
Title 30, Code of Federal Regulations, | take note of the fact
that they pertain to standards dealing with diesel |oconotives.

MSHA' s post hearing brief contains no discussion with respect
to any applicable permissibility standards for the cited cars in
qguestion. The only reference to any permissibility requirenments
is found at page 2 of the brief which states in pertinent part as
fol | ows:

The 12 ram shuttle cars are used to carry the coal from
the face area to a dunp point. Since the cars work in
the face and passed the | ast open crosscut they are
required to be in conpliance with the permissibility
standards. Those permissibility standards require the
hot exhaust fromthe diesel engine to be routed through
a devi ce known as the scrubber. The purpose of the
scrubber is to cool the exhaust so that exhaust and
expel | ed carbon particles will not act as sources of
i gnition.
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The only clue in the transcripts as to the applicable
perm ssibility standards appears at page 167 where MSHA' s counse
makes reference to "part 36" (Tr. 167). During a colloquy with
the Court, counsel stated as follows (Tr. 167-169):

* * * * * * *

But here, Your Honor, the case, what we have sinply
said is that the shutoff devices do not work. Didn't
say why they don't work. \Wether they were inspected or
i nspected regularly or inspected properly. Cbviously,
they woul dn't be put on there if the manufacturer
didn't intend for themto work. Ventilation plan says
that what is on there, what's required to be on there,
has to work.

JUDGE CARLSON: kay. Fine. \Were does it say that? 1'd
like to know. It should say that certainly, but --

MR BARKLEY: It's in the first exhibit which,
believe, is S-1.

JUDGE CARLSON: kay. | have not seen that. (Pause.)

MR, BARKLEY: The first two paragraphs of that deals
with this question. First of all, part 36 requires that
all these be mmintained and perm ssi bl e equi prent and
we feel that the scrubbers weren't working. Cbviously,
they weren't being nmaintained in perm ssible condition
Al so, paragraph two says generally you have to operate
this equi pnment in accordance with manufacturer's
specifications. And there's a scrubber on there that's
nmeant to work. It should work.

JUDGE CARLSON: Wiere does it say that? It certainly
makes good sense to ne, but does it say that somewhere
in the operator's nmanual ?

MR BARKLEY: Your Honor, | think that's one of the
things that's so basic, nobody says it. | have | ooked
at the manual since |'ve been here and there are pages
devoted to the maintenance of this particular system
Qovi ousl y,
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with the intent to maintain it, you expect it to work,
but it doesn't say the obvious fact, chapter 2, we've
equi pped with machine with a scrubber, it should work.
Here's how you nake it work. | don't have the
perm ssibility standards. | believe |'ve got
some. The standards that you referred -- but you referred
to the permssibility standards. Here's a general catch-al
there that says face equi pment operator -- |ast open crosscut
has to be maintained in a perm ssible condition. W have
evi dence that the fact equi pnent operator passed the |ast
open crosscut. Perm ssible diesel equipment has to have
a scrubber on it. The standard says it has to be maintained
in a perm ssible operating order. Qur theory is that the
tests show this was not nmaintained in a perm ssible operating
order. Just didn't work. Just didn't shut the machi ne off.

Paragraph 1 of the ventilation plan requires that all diese
equi prent used inby the |ast open crosscut conmply with Title 30,
Part 36, Code of Federal Regulations. | take note of the fact
that Part 36 are the MSHA regul atory construction and design
requi renents for approval and certification of diesel powered
equi prent used in noncoal mnes. Since West Elk is a coal mne
operator, my assunption is that it has agreed to abide by these
regul ati ons since they have been incorporated as part of the
approved ventilation plan. Under the circunstances, it would
appear that these are the permssibility standards applicable to
the cited cars in question. Section 36.25 covers the requirenments
for engi ne exhaust systens, and subsection (b) and (c) deals with
exhaust flame arresters and "exhaust-gas cooling boxes." | assune
that the scrubbers in question fall within these requirenents,
and take note of the fact that subsection 36.25(b)(1), (3), and
(c) provide in pertinent part as foll ows:

(b) (1) The exhaust system of the engine shall be
provided with a flanme arrester to prevent propogation
of flame or discharge of heated particles to a
surroundi ng flammabl e m xture.

(b)(3) In lieu of a space-place flane arrester, an
exhaust-gas cooling box or conditioner may be used as
the exhaust flanme arrester. . . . Wen used as a flane
arrester the cooling box shall be equipped
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with a device to shut off automatically the fuel supply
to the engine at a safe m nimumwater |evel.

(c) A device shall be provided that will automatically
shut off the fuel supply to the engine inmediately if
the tenperature of the exhaust gas exceeds 185 degrees
F. at the point of discharge fromthe cooling system

The general permssibility test procedures for engine
exhaust-gas cooling systens is found in section 36.47. Aside from
general statements that tests should be made to determ ne the
performance of the cooling system "and | ow water |evel when the
cooling systemfails" (subsection (b)), and the adequacy of the
tenperature actuated automatic fuel shut-off device, there is
nothing in the procedures detailing the specific test procedures
whi ch the parties believe are applicable to the cited cars.

Al though | agree that the narrative description of the
al l eged violative conditions cited by the inspector may be
inartfully stated, after review of the entire record, including
the answer filed by West Elk, its notion for summary judgnent,
and the testinmony of all of its witnesses, | amnot convinced
that West El k was unaware of what it was being charged with

West El k's suggestion that an allegation that it viol ated
its ventilation plan because the car engi nes would not shut down
when water was drained fromthe scrubber tanks cannot be
sust ai ned because the plan contains no such specific requirenment
is rejected. In nmy view, the inspector's conclusions that the
engi nes woul d not shut down when the cars were tested sinply
reflect the inspector's opinion and belief that West Elk did not
mai ntain the | ow water shutoff devices in an operable condition

so as to permt themto do what they were intended to do, i.e.
shut down the engi ne when the water in the scrubber reached a
certain level. MSHA still has the burden of proving by a

preponderance of the credi ble evidence that this was in fact the
case. MSHA al so has the burden of establishing that the test
procedures relied on by the inspector in support of the alleged
vi ol ati ons were proper, valid, and probative.

There is a dispute as to whether the test procedures
foll owed by the inspector to support the citations were proper
and valid. West Elk believes that the O-2 test procedures are the
approved manufacturer's test procedures which apply to the
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cited cars, and are the procedures which should have been
foll owed. MSHA believes that the S-9 procedures represent the

manuf acturer's suggested test procedures, and it sees "little
difference" in the two. However, at page 4-5 of its brief, it
goes into sone detail in describing three, and possibly four

di fferences between the two procedures. At pages 2-3 of its
brief, West El k points out that no less than four different test
procedures were described during the hearing.

| take note of the fact that the approved ventilation plan
does not specifically include any reference or guidance with
respect to the proper test procedures for insuring that once
pl aced in operation, the approved di esel equipnment is in fact
bei ng mai ntained in accordance with the permssibility
requirenents of 30 C.F.R Part 36, as required by paragraph 1 of
the plan. Although I enjoy the benefit of hindsight, it seens to
me that during the ventilation plan approval process, the
specific testing requirenents for all diesel equipnent used in
the mne to insure continued conpliance with MSHA' s
perm ssibility requirenments shoul d have been addressed and
i ncorporated as part of the plan. Only in this way can the
parties clearly know what the ground rules are. In ny view, this
case is a classic exanple of how a broadly drawn and ill-defined
ventilation plan can generate litigation and enforcenent issues
such as those presented in these proceedings.

MSHA' s threshol d suggestion that the ventilation plan
| anguage found in paragraph 2 is only limted to equi pnent
operational and mai nt enance requirenents, and does not speak to
the manner in which the cited equipnent is to be tested is
preci sely the point raised above. MSHA' s suggestion that it is
not bound by the approved ventilation plan, or the suggested
manuf acturer's testing procedures, and may "use the nost accurate
test,” are not well taken

On the facts of this case, the inspector issued the
citations because he concluded that the cited equi pnent | ow water
shut down devi ces were not being maintained in accordance with the
manuf acturer's operating specifications. The only evidence
available to the inspector to support this conclusion are the
results of the tests adm nistered by the operator follow ng the
i nspector's directions and instructions. Since the operator is
required to follow the manufacturer's specifications to insure
conpliance with MSHA's permissibility requirenments, and exposes
hinself to liability if he does not, | do not find it
unreasonabl e to expect an operator to use the testing
requi renents suggested by the manufacturer to insure that the
equi prent i s maintained properly. | believe
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it is basically inconsistent and unfair for MSHA to insist on the
one hand that a mine operator follow the manufacturer's
specifications to stay in conpliance, and on the other hand argue
that when it is found out of conpliance, MSHA can use any test it
chooses to support violations and civil penalty assessnents for
those violations. In these circunstances, | agree with Wst El k's
position that the use of arbitrary, unapproved or invalid testing
nmet hods to support a violation of its ventilation plan violates
fundanmental notions of due process and fairness.

MSHA' s assertions that the ventilation plan | anguage relied
on by the inspector as the underpinning for the citations is
limted to operational and mnai ntenance specifications, and not to
the nmethods used for testing the equi pnent to insure conpliance
wi th those specifications, ARE REJECTED. | conclude and find that
a reasonable interpretation of the plan and its intended purpose
to insure continued conpliance with MSHA's permissibility
requi renents, supports a conclusion that Wst El k was not only
required to rely on the manufacturer's specifications to insure
conpliance with MSHA' s requirenents, but was also required to
follow the manufacturer's test procedures to insure that it stays
in conpliance. If West Elk decides to use sone other testing
nmet hods, and the equi pment is subsequently found to be out of
conpliance, it does so at its peril, and assunes the risk of
being cited. Conversely, since MSHA bears the burden of proof in
establishing a violation by a preponderance of the credible
evidence, | further conclude and find that MSHA nust play by the
same rules, and any alleged violations of its permssibility
requi renents nmust be established by the same testing requirenents
i nposed on West Elk pursuant to its approved plan. O course, if
MSHA can establish that an approved testing procedure other than
that of the manufacturer is part of the plan requirenment, and
that the procedure has in fact been adopted as part of the plan
after fair notice to the operator, then both parties would be
bound by that test procedure.

The S-9 test procedures which MSHA clains are the only
MSHA- appr oved procedures applicable to the cited cars state as
fol | ows:
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Exhaust System

* * * * * * *

3. Low wat er shutdown test.

Wth the water tank air pressure turned off and the
engine running at idle, slowy drain the water fromthe
scrubber at the drain. Continue to drain the water

until the | ow water shut-down system activates the
safety system and shuts down the engi ne. Quickly close
the drain so as not to |l oose (sic) any nore water.
Renove the cap on top of the scrubber and neasure the
wat er depth. This nmeasurenent nust be 8 1/2 & 1/2

i nches.

The O 2 test procedures which West Elk clains are the
MSHA- approved procedures applicable to the cited cars state as
fol | ows:

2. Low Scrubber Water Shut Down

a. Wth supply water tank full and scrubber water at
runni ng | evel, close needl e val ve between | owair
pressure regul ator and water supply tank. Vent water
tank by pushing red button on top of fill cap. Rotate
cap counter-clockwi se to first safety catch, thus

all owi ng water tank to remain vented during test.

b. Wth engine running, disconnect the air supply line
at the upper tank vent valve. Loss of air should shut
down the engine. After engine shuts down, reconnect the
air line, reset the trip indicator, and restart the
engi ne.

c. Slowy drain the water fromthe scrubber through the
drain valve in lower level tank until the engine shuts
down. Inmmediately close the drain valve. Check the
scrubber water level by removing first the top pipe
plug on the rear of the lower tank (7" level) and if
no water is visible, then reopen the valve (6"

level). If no water flows fromthe bottom val ve the
systemis not functioning properly.
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The introductory | anguage whi ch appears on page 1 of the O 2 test
procedures states in pertinent part as follows: "Listed bel ow are
the itenms and functions that nust be nmaintained at all tines in
order to keep approval status of this vehicle. This checkli st
shoul d be posted for easy reference by the personnel that have
been assigned this responsibility."

MSHA t akes the position that the Jeffrey manufacturer's O 2
test procedures do not have MSHA's approval, and that the only
test procedures submtted by Jeffrey are those found in S-9. MsSHA
di scounts M. Mirphy's reference to the MSHA "stanp of approval”
whi ch appears on the face of O-2 as an indicia of MSHA approval .
MSHA asserts that this printed information refers to "prints,”
and that the procedures are not "prints."

M. Murphy believed that the O 2 procedures have been
approved by MSHA, and stated that he was so advised by a Jeffrey
manuf acturer's representative. M. Skvarch agreed (Tr. 210). In
descri bing the procedures, M. Mirphy characterized them as
follows at (Tr. 251):

* * * * * * *

This is the permssibility checklist that we have
submtted to MSHA in Tridel phia and have their approval
to distribute as an approved piece of drawing. It's an
approved drawi ng. In other words, it's not just a piece
that goes in the maintenance nmanual. It goes in the
parts book as an approved drawi ng. Sonething that |
understood is not to be deviated fromand it has been
sent out to custoners that have this type of a system
to show that that is how the system has to be checked
to see if it is working.

M. Lenon referred to the very sane printed infornmation
appearing on O2 as did M. Mirphy, and M. Lenon believed this
i nformati on evidenced the fact that the cited Jeffrey cars are
MSHA certified and approved, and he confirmed that the O 2
perm ssibility checklist submtted by Jeffrey is applicable to
t he nodel 4114 ramcars (Tr. 129, 133). M. Lenon confirned that
he was previously aware of the O 2 checklist even though he never
saw it in any manuals, and stated that "it may have cone al ong
with the prints, . . . sent out to the different coal operators
that have this type of machinery on their property” (Tr. 121).
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The term"print"” is defined by Webster's New Col | egi ate
Dictionary as "printed matter"” or "a reproduction.” Although one
may specul ate that the term"print" refers to the car
specifications, | also note that the docunment contains the word
"Drawi ng No. 532A329," and it is altogether possible that this
refers to the car specifications. However, none of these
contradictions in termnology is explained or clarified by MSHA s
expert w tness Lenon

M. Lenon and M. Miurphy are in agreement that the O 2
perm ssibility test procedures are included anong the materials
shi pped by Jeffrey as the manufacturer's test procedures. Since
t he equi pnent is MSHA certified and approved, and absent any
evidence to the contrary, | conclude and find that the O 2
procedures are part and parcel of the Jeffrey manufacturer's
specifications, and that the term"print" appearing on each page
of O2 refers to the printed material appearing therein,

i ncludi ng the scrubber shutdown test procedures.

MSHA' s suggestion that the testing procedures foll owed by
the individuals who tested the cited cars were their
responsibility, and that Inspector Biondich was nmerely a "casua
observer"” are not well taken. | believe the testinony of the
t hree conpany representatives who acconpani ed M. Biondich, and
conclude that he dictated the test procedures and gave
instructions as to how the tests were to be perforned.

M. Skvarch testified that the O 2 procedures are kept at
the m ne and that they are part of the equi pnment specifications
and mai nt enance procedures (Tr. 203). Even though the ventil ation
pl an requires that they be nmade avail able for reference,

I nspector Biondich adnmtted that he never asked to see them at
the tine of his inspections. He conceded that the O 2 procedures
are the proper ones for testing the cited cars, and admtted that
he did not followthemwhen he issued the citations (Tr. 65, 69,
91), and that the instructions he gave for shutting the water
supply between the supply tank and scrubber tank were not part of
the O 2 procedures (Tr. 73). M. Biondich also agreed that the

O 2 procedures appeared to be approved by MSHA (Tr. 75).

Al t hough I nspector Biondich alluded to several other test
procedures which were in his briefcase at the time of his
i nspecti ons, he conceded that they pertained to scrubber nodels
410, HR 150, and 411 H, which are different fromthe ones he
cited, and that he did not use them (Tr. 100-101).
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As a matter of fact, there is no evidence that M. Biondich
relied on any witten test procedures at the tinme he inspected
the cars and issued the citations, and sinply relied on his own
notions as to the test procedures which should be used. The three
West El k representatives who acconpanied M. Biondich during his
i nspections all confirmed that he did not refer to any witten
test procedures during his inspections, and mai nt enance manager
Skvarch expressed concern that M. Biondich was using the wong
test procedures.

M. Mirphy testified that the S-9 test procedures are not
t he proper procedures for testing the cited cars because they
pertain to a different type of |ow water shutdown devices than
those on the cited cars (Tr. 261). M. Skvarch was of the sane
opinion (Tr. 201). Although M. Lenon believed that the S-9
procedures deal with the "sane type of scrubbers” as those cited
by the inspector, and identified a diagramof a cylindrical type
4110 flame arrestor which appears at page 4 of S-9, as one of
t hese which was cited, he conceded that it was not the sanme type
scrubber which the inspector said he cited (Tr. 70, 125-127).

MSHA suggests that since M. Mirphy is "a nmechanic" wth
little contacts with Jeffrey and no famliarity with the dealings
bet ween Jeffrey and MSHA, his testinony is |less credible than M.
Lenon, who works closely with MSHA's Certification and Approval
Di vi sion, and has reason to know what mnachi nes and nodifications
are approved. MSHA's position is not well taken. M. Mirphy is an
experi enced senior equi prment serviceman whose duties include
t roubl eshooting and instructions as to how to maintain and
service the equi pnment. The fact that he is not directly invol ved
in the certification and approval process, and all of the
paperwork that goes with that process, is no basis for concl udi ng
that he is ignorant of the test procedures which apply to the
equi prent in question. Since testing is an integral part of
mai nt ai ni ng and servicing the equi pment, and since M. Mirphy is
an experienced serviceman, | conclude that he is just as
conpetent as M. Lenon, and that his testinony regarding the O 2
test procedures is credible.

There is nothing in S 9 that reflects that the procedures
detailed therein are approved by MSHA. S-9 was characterized by
M. Lenon as a "training outline" he uses to train inspectors,
and he clainmed that the outline was adopted from procedures
submtted by Jeffrey "to make it basic and easy for the nine
i nspectors in the field to check out Jeffrey equi pment” (Tr.
125). M. Lenon stated that he conducts training "for diese
i nspection of permssible schedul e 31 equi prent and under gr ound
coal mnes for all electrical inspectors.” | take
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note of the fact that Part 31 of MBHA's regul ations deals with
di esel mine |oconotives, and not the type of equipnment cited by
I nspect or Bi ondi ch.

M. Lenon agreed that the O 2 checklist test procedures are
t he proper procedures for testing the cited scrubber |ow water
shut down devi ces, and that they are nore thorough than the S 9
procedures (Tr. 139-140). He confirmed that he used the O 2
procedures as part of the training course he conducted at the
m ne after the citations were issued (Tr. 136, 346, 348). He al so
confirmed that the car manufacturer is required to submt such
checklists with the equi pnent when it is submtted to MSHA for
certification and approval, and that such a checklist was
submtted for the equipnment in question

M. Lenon confirned that he was aware of the O 2 test
procedures sone 5-nonths prior to the issuance of the citations,
and was shown a copy by a service representative at a mne in
U ah (Tr. 357). He has since requested a copy from another m ne
operator in Colorado (Tr. 359). When asked why he did not request
a copy from"his people” at any time prior to the issuance of the
citations, he explained that he "never had a need" for them
because the diesel equipnment under his jurisdiction was equi pped
with ol der nodel 4110 scrubbers, rather than the newer nodel
4114, and that "90% of ours in the Uah area still have the old
scrubbers on thent (Tr. 358). He conceded that the new nodel s
"are a little bit newto nme," and that based on his
famliarization with the newer nodels during the course of the
hearing, "we will change our testing procedures” (Tr. 363).
Further, M. Lenon confirmed that since the issuance of the
citations, MSHA has tested the very sane cited cars using "the
proper test procedures"” and that "they all shut down and operated
properly." He also confirmed that he has never determ ned why the
test procedures mandated by I nspector Biondich to support the
citations did not work (Tr. 215).

I nspect or Bi ondi ch made no nmention of the S-9 test
procedures as such, and after review of his testinony |I take note
of the fact that he was never asked about them However, wth
respect to the O-2 test procedures, and in response to West Elk's
guestions on cross-exam nation, M. Biondich referred to them as
the proper test procedures that are part of the maintenance
manual test procedures (Tr. 65). In a later reference to O 2 test
procedures, M. Biondich again confirmed that the O 2 test
procedures are the proper procedures contained in the maintenance
manual for the testing of the cited Jeffrey cars (Tr. 69). In
responding to a question
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fromWst Elk's counsel who was quoting fromthe O 2 procedures,
M. Biondich affirnmed that the instructions are "approved" (Tr.
77). Still later, he confirmed that the O 2 procedures
distributed to himand the other MSHA inspectors during the
trai ni ng session conducted by M. Lenon were instructions out of
the West El k mai nt enance manual for Jeffrey ramcars (Tr. 90).

The only evidence suggesting that the O 2 test procedures
were not approved by MSHA is the testinony of M. Lenon that he
never saw themin any manuals, that he relied primarily on the
S-9 procedures while conducting his training courses, and that
the O 2 procedures do not contain the signature or initials of
any MSHA approving official

| have carefully reviewed M. Lenon's testinony regarding
the O2 and S-9 test procedures, and I find it rather equivocal
and contradictory with respect to the question of any MSHA
approval s. For exanmple, while confirmng that Jeffrey is required
to submt permissibility checklists for each piece of equi pnent
submtted to MSHA's Tridel phia Ofice for approval and
certification, M. Lenon confirned that such a checklist was
subm tted. However, he did not specify which one he had in mnd
VWhen asked about the S-9 procedures which he used as part of his
training outline, M. Lenon stated that it was prepared froma
checklist submitted by Jeffrey and that the checklist dealt with
the sane type of scrubbers cited by the inspector. Since the
cited scrubbers were approved by MSHA, | believe one can
reasonably conclude that the O 2 procedures were al so approved by
MSHA. Further, | find it highly unlikely that a |arge and
wel | - known manufacturer such as Jeffrey woul d expose itself to
liability by dissem nating permissibility test procedures which
on their face clearly inply that they are approved by MSHA if
this were not the case.

In confirmng that the cited Jeffrey cars have MSHA' s
approval, M. Lenon referred to the sane information which
appears on each page of the O 2 test procedures inplying MSHA s
approval, as evidence of that approval (Tr. 129). Under the
ci rcunstances, | see no reason why West Elk cannot rely on that
very same information to support its assertion that the O2
procedures |ikew se have MSHA' s approval .

At one point during the hearing, M. Lenon was asked whet her
the O 2 test procedures were the approved Jeffrey permissibility
procedures. He responded "I can't answer that," and he expl ai ned
that he had never seen them as part of any maintenance manual s
(Tr. 138-139). However, he also "assumed that they canme from
Jeffrey,” and he believed that
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they were "separate fromthe maintenance manual " (Tr. 139). If
this is true, then | fail to understand why M. Lenon woul d have
expected to find themin any manual s. Al though West Elk's
ventilation plan requires that equipnent manual s and
specifications be made available for reference, | find nothing in
the plan requiring the permssibility test procedures to be
physically kept in the nanual s.

In confirmng that his prior know edge of the O 2 test
procedures cane about as the result of his visits to two other
m nes, M. Lenon did not state that he requested to review the
mai nt enance manual s or that he nade any effort to do so. This may
al so explain why he did not find themin any manuals. In
expl ai ni ng why he had not previously requested a copy of those
procedures fromhis own MSHA people, M. Lenon stated that he
never had a need for them because 90 percent of the scrubbers
under his jurisdiction were older 4110 nodels. Since the scrubber
di agram i ncl uded as part of the S-9 procedures is an ol der 4110
nodel , and since those procedures applied to the ol der nodel, one
can reasonably conclude that M. Lenon did not consider the O2
procedures particularly inportant or relevant. However, this is
hardly a basis for concluding that the O-2 procedures are not the
approved procedures for testing the cars cited by the inspector
Li kewi se, the fact that M. Lenon may not have seen the O 2
procedures in any manuals is no basis for concluding that they
were not approved by NMSHA

M. Lenon is one of three diesel "coordinators” working out
of the MSHA district office which considers equi pnent approval s
and certifications. He conceded that there are occasi ons when
equi prent approvals are made while he is on | eave, and that he
may not be totally aware of all of these approvals. Wen
testifying about the possible design deficiencies in sone of the
cited cars, even though the cars have been approved by MSHA, M.
Lenon conceded that it was possible that he "could have
over | ooked sonet hing" (Tr. 365). In nmy view, the sane could be
said about the O 2 test procedures.

In view of the foregoing, and after a careful weighing of

all of the testinony, | cannot conclude that MSHA has establi shed
t hrough any credible testinmony that the O 2 test procedures were
not approved by MSHA. To the contrary, | conclude and find that

t he preponderance of the evidence supports a conclusion that the
O 2 test procedures have MSHA's bl essing and approval, and that
they were the proper procedures which should have been foll owed
by the inspector at the tinme of his inspections.
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The thrust of MSHA's case is that the cited | ow water shutdown
devices were not functioning properly, and that the test
adm ni stered by I nspector Biondich established this as a fact.
di sagree. On the facts of this case, it seens clear to ne that
I nspector Biondich failed to foll ow the proper manufacturer's O 2
test procedures. MSHA's suggestion that the S 9 test procedures
foll owed by the inspector are basically the same as those found
in O2 are rejected. There are differences in the two test
procedures. For exanple, the first sentence of test procedure
2.a. of O2 requires the closing of a needle valve with the
supply water tank full and the scrubber water at running |evel.
S-9 nakes no reference to any needle valve, nor does it nention
the water supply levels in the tanks. The first sentence of test
procedure 2.c. of O 2 requires that water be slowy drained from
t he scrubber through a drain valve in the |ower |evel tank unti
t he engi ne shuts down. The second sentence requires that the
scrubber water |evel be checked at the |lower tank 7 and 6-inch
| evel s. The S-9 procedure sinply requires that the water |evel be
tested by neasuring the water depth through a cap on the top of
t he scrubber. Further, MSHA acknow edges that there are
differences in the two test procedures, and it details those
di fferences at page 4 of its brief.

I nspector Biondich admtted that he failed to followthe O 2
procedures in issuing the citations. He admtted that he did not
check the water level as required by procedure 2.c., even though
wat er could be trapped in the scrubber tank and upper float tank
He admitted that he instructed the test personnel to shut off the
wat er between the water supply tank and the scrubber by neans of
a valve not specified in the O 2 procedures, and that the
procedures in O2 for the draining of the water fromthe | ow
level tank at the 7 and 6-inch |evels were not followd. M.
Lenon conceded that at no tine during the testing of the cited
cars did the inspector neasure the water tank |evel. He confirned
that he al ways checks the water |evel "because that's part of the
check™ (Tr. 173).

M. Lenon and M. Mirphy agreed that if a "shortcut” version
of the O 2 test procedures were done, and the | ow water shutdown
devices did not work properly, a prudent thing to do would be to
run through the entire detailed O 2 procedures in order to
determ ne whether the device itself was defective or whether the
mal functi on m ght be caused by an air |ock or sonething
unconnected with the test procedure itself (Tr. 150; 258-259).

M. Lenon al so conceded that testing the cars on inclines, and
ot her aspects of the test procedures followed by the inspector
could produce invalid results because of air
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| ocki ng and water |ocking, and he al so concluded that the design
of the scrubber systemitself nmay be fl awed.

MSHA' s assertions that the test procedures foll owed by
I nspect or Biondich were properly calculated to give reliable
results and support the violations are rejected. | agree with
West El k's argunments that the tests used by the inspector were
"shortcut methods" which did not produce reliable results in that
they failed to take into account the possibility of air I[ocks and
trapped water resulting fromtesting the cars on inclines, the
presence of gate valves on sone of the cars, and the draining of
wat er through the scrubber main valve, rather than the scrubber
lower level tank. | also take note of the fact that in each of
the cited cars, the scrubber parts which were replaced as part of
t he abat enent process were not found to be defective, and that
subsequent testing following the O 2 procedures, rather than
those foll owed by the inspector, indicated that the devices were
operating properly. Further, MSHA's own expert (Lenon) agreed
that part of the test procedures dictated by the inspector, i.e.
closing of a gate valve, testing the cars on inclines, and
failure to drain the nmain tank and | ow | evel tank, could result
in air locks and trapped water, and produce invalid test results.
As a matter of fact, at the conclusion of the hearing, M. Lenon
candidly stated that based upon the testinony and evi dence, "we
wi | I change our testing procedures” (Tr. 363). Al though M. Lenon
acknow edged that the cited scrubbers are MSHA approved, as
stated earlier, he admtted that possible design deficiencies my
cause the | ow water shutdown devices "to lie," and that this is
somet hing that he coul d have overl ooked or m ssed by MSHA, and
that it "needs to be brought to the attention of appropriate
peopl e” (Tr. 365).

In view of the foregoing findings and concl usions, | cannot
concl ude that MSHA has established by any credible or probative
evi dence that the cited | ow water shutdown devices were in
violation of the ventilation plan or out of conpliance with the
manuf acturer's pernmissibility specifications. | further conclude
and find that the testing procedures mandated by the inspector
were inproper, that he failed to follow the approved
manufacturer's O 2 test procedures, and that the test nethods he
did empl oy were unrealiable and invalid, and do not support the
al l eged viol ations. Under the circunstances, the citations ARE
VACATED.

CORDER

In view of the foregoing findings and conclusions, IT IS
ORDERED THAT:



~175

1. West Elk's Contests ARE GRANTED.

2. Section 104(a) Citation Nos. 2336427, 2336428,
2336430, 2833301, and 2833302, ARE VACATED.

3. MSHA's proposals for assessnent of civil penalties
for the alleged violations, Cvil Penalty Docket No.
VEST 68-73, ARE DENIED, and the civil penalty matter 1S
DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



